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. INTRODUCTION

On June 13, 1994, International Business Machirpdation (IBM) filed
a motion to terminate the final judgment enteregkimeon January 25, 1956
and sibsequently amended on January 14, 1963 and Dec@®p&9370. Thi
Independent Service Network International (ISNipn@uter &
Communications Industry Association (CCIA), Compudealers and
Lessors Association (CDLA), and, jointly, Sungardt® Systems Inc.
(Sungard) and Affiliated Computer Services, INncC@& (collectively the
"Proposed Intervenors"), have filed motions seekinigitervene in this
action in order to oppose the motion to termirfratat the March 1, 1995
status conference, the Court stated that thelils8ae was resolution of the



motions to intervene and also indicated that therCeanted to know the
government's position in general terms as to disgoand the participation
of third parties in the proceedings. (March 1, 1985at 8, 1011.) The Cout
instructed the government to file its response laydl 31, 1995.

The United States opposes the motions to interyg¢aee of the Proposed
Intervenors satisfies the criteria under Rule 24(gp) of the Federal Rules
of Civil Procedure for intervention of right or peissive intervention. Even
if the Court finds, however, that a prospectiveimenor has satisfied the
threshold requirement for permissive interventioder Rule 24(b)(2), i.e.
that a claim or defense presents questions of tafaobd in common with
those raised by IBM's motion, the Court should detgrvention. Even
under such circumstances, intervention is noténpiliblic interest because it
would unduly delay and complicate adjudicationhe totion to terminate.

Although the government opposes the participaticthiod parties as
intervenors in this proceeding, the government etgohat there will be a
useful role for participation by third parties amsiai curiae. Our experience
with the computer industry suggests that assessangffects of the
termination of the final judgment will be a complexdertaking. Prospective
Intervenors contend that termination would seripysbpardize competition
and its benefits to consumers by threatening tinéirmeed viability of a
variety of businesses that can compete only ifubdgment continues to
restrain IBM from exercising its market power. Tdevernment anticipates
that once the issues are framed, active amicugipation on at least some
specified issues will provide useful assistancageneloping evidence on the
competitive effects of judgment termination or nfmdition in an
expeditious manner.

As the Court has indicated, after resolution ofititervention motions, the
next steps are to frame the issues and estabtigtavery schedule to
develop the necessary evidentiary record, as web aentify the
appropriate roles of any amici and the manner irckwvthe proceedings will
be conducted. The government fully represents tidiginterest in
competition in this case and will investigate thkevant issues actively in
order to reach a position on the merits of IBM'diom

II.  THE MOTIONS TO INTERVENE SHOULD BE DENIED
A. The Proposed Intervenors Have No Right To Intervene

1. All of the proposed intervenors seek intervemtib right under Rule
24(a)(2), which requires an applicant to show t{iait has an interest
relating to the subject of the action; (2) it issstuated that the disposition of
the action may as a practical matter impair or idepies ability to protect its
interest; and (3) its interest is not adequatgbyesented by existing parties.
Fed. R. Civ.P. 24(a)(2); Restor-A-Dent Dental Ldbs, v. Certified Alloy




Prods., InG.725 F.2d 871, 874 (2d Cir. 1984); In re lvan BeBky Secs.
Litigation, 129 F.R.D. 89, 94 (S.D.N.Y. 1990).

Each applicant argues that intervention is necgdsait to assist in
preserving the benefits of competition madesgae by the final judgment
this action; that is, each applicant asserts arast in protecting the public
interest in competition. See.qg, ISNI Mem. at 2 ("ISNI and other potential
third party intervenors are crucial to an adveegiocess in this action
serving the public interest."”), 4-5 (ISNI is in migque position to prove how
termination of the final judgment would threategr thability of independent
service organizations and deprive IBM computer siséquality service at
lower cost) (citing Affidavit of Claudia Betzner Bupport of ISNI's Motion
to Intervene at 1 6); CCIA Mem. at 6 ("CCIA will serve the public eres
in the appropriate enforcement of the antitrussl&f® CDLA Mem. at 2
("CDLA (and other intervenors) can play an impottanie to counter IBM
and, ultimately, serve the public interest."), Blgment termination will
provide IBM with the "ability and incentive to desy or discipline leasing
and remarketing companies. . ., all to the detrineégonsumers)(citing
Declaration of David E. Poisson at § 10); Sungadi &CS Mem. at 20 ("th
public interest compels intervention®), 22 (absembgard and ACS's
participation, no party will advocate the interestshe public).

However, in government antitrust cases, courts lsamsistently recognized
that the government represents the public inténestmpetition. United
States v. Bechtel Corp48 F. 2d 660, 666. (9th Cir.), celenied 454 U.S.
1083, 102 S.Ct. 638 (1981); United States v. Asgedi Milk Producers,
Inc., 394 F. Supp 29, aff'®34 F. 2d 113, 117-18 (8th Cir.), caeténiedsub
nom National Farmers' Organization, Inc. v. Unitedt&$ 429 U.S. 940, 97
S. Ct. 355 (1976); United States v. G. Heilemanaidrg Co, 563 F. Supp.
642, 648 (D. Del. 1983); sedsoSam Fox Publishing Co. v. United States
366 U.S. 683, 689, 81 S. Ct. 1309, 1313 (1961).

Therefore, "[ijln Government antitrust consent dedrearings, it has been
held consistently, with the rarest exception, thativate party will not be
permitted to intervene as of right absent a showhiagjthe Government has
failed 'fairly, vigorously and faithfully' to repsent the public interest."
United States v. American Cyanamid C866 F. Supp. 357, 360 (S.D.N.Y.
1982) (quoting United States v. Ciba Cof0 F.R.D. 507, 513 (S.D.N.Y.
1970)), aff'd 719 F.2d 558 (2d Cir. 1983), cedleniedsub nomAmerican
Cyanamid Co. v. Melamine Chemicals, |65 U.S. 1101, 104 S. Ct. 1596
(1984); sealsoUnited States v. Hartford Empire C8673 F.2d 1, 2 (6th Ci
1978) ("A private party generally will not be pettad to intervene in
Government antitrust litigation absent some streimgwing that the
Government is not vigorously and faithfully repnetseg the public
interest.").




Bad faith or malfeasance on the part of the goventrmust be shown
before intervention will be allowed. Associated Mitroducers, Inc534
F.2d at 117; G. Heileman Brewing C663 F. Supp. at 649. The applicant
has the burden of proving "that the Governmentrizasicted properly in the
public interest.” United States v. Blue Chip Sta@w, 272 F. Supp. 432,
438 (C.D. Cal. 1967), aff'd per curiam sub ndrhrifty Shoppers Scrip Co.
v. United States389 U.S. 580, 88 S. Ct. 693 (1968); st United States
Postal Service v. Brennah79 F.2d 188, 191 (2d Cir. 1978).

There has been no showing of malfeasance or béddiaithe part of the
government in this proceeding. The governmentllg &ware of its public
interest obligations in this case. We intend tetakatever action is
necessary to represent fully the public interestimpetition, which may or
may not be consistent with the clearly privaternesés of the Proposed
Intervenors. The fact that the government has abbljected or consented
to IBM's motion to terminate the final judgment dao®t constitute evidence
of bad faith or malfeasance, but refleitts government's recognition that
motion presents difficult competitive issues arat the public interest will
be best served if the government takes a positioth@® motion only after
development of a sufficient factual recé#.

Nevertheless, three of the four Proposed Intenge(i@NI, CCIA and
CDLA), relying primarily on_Cascade Natural Gas gor. El Paso Natural
Gas Co, 386 U.S. 129, 87 S. Ct. 932 (1967), argue tnatdase is the rare
situation in which intervention of right is apprése® Cascadeepresents
the extraordinary circumstance in which third pegtivere permitted to
intervene in a government antitrust action. In @dgcthe Supreme Court
had held that an acquisition violated the antittasts and "directed the
district Court 'to order divestiture without del&y86 U.S. at 131, 87 S. Ct.
at 935 (quoting United States v. El Paso Natura Ga, 376 U.S. 651, 662,
84 S. Ct. 1044, 1050 (1964)). On remand, the gowent consented to a
decree that delayed divestiture for more than tiiezes and did not provide
for the scope of divestiture ordered by the Supr@mert. 386 U.S. at 131,
142, 87 S. Ct. at 935, 940.

The Supreme Court held that the Attorney Generdlnmaauthority to enter
into a consent decree that was inconsistent wélCiburt's mandate. 386
U.S. at 136, 87 S. Ct. at 937. Consequently, avadd the State of déornia,
which represented the population affected by flegal transaction, and two
private parties directly affected by the acquisitio intervene in hearings on
the decree to carry out the divestiture mandateithéyourt. Id.

"However, Cascadeas come to be regarded as an extraordinary case,
occasioned by the Court's 'splenetic displeastitle'tive government's lack
of diligence in seeking relief." Hooker ChemicaldP&astics Corp 749 F.2d
at 986 n.15 (citing Smuck v. Hobsae#08 F.2d 175, 179 n.16 (D.C. Cir.




1969)(en banc)); sesoAmerican Cyanamidb56 F. Supp. at 360 (listing
cases limiting Cascadse its facts). "It is also true that Cascatiends
virtually alone, and that the usual rule, both befGascadand after, has
been that private parties will not be allowed tieiaene in government
antitrust litigation." 7C, Wright Miller & KaneFederal Practice and
Procedure 2d, § 1908 at 266 (1986).

In their attempt to rely on Cascad8NI, CCIA and CDLA claim that the
government welcomes intervention and seeks thetasse of intervenors,
relying primarily on remarks made by Assistant Aty General Anne K.
Bingaman during a preliminary hearing on June B4l ®efore Judge
Edelstein® This is clearly wrong. Assistant Attorney Gendsaigaman,
who is now recused on this matter, did not comh@tdovernment to suppt
any particular intervenor or even intervention @ngral. She advised the
Court that she expected significant oppositiorBil's motion and that she
also expected the filing of intervention motionsatoich the government
would file responses and on which the Court woddto rule. June 7,
1994 Tr. at 6. Her purpose in addressing the Gmastto explain that while
the government had no position at that time omtkéts of the motion
because it had not done an investigation, the govent wanted appropriate
discovery and the opportunity to take a positiortr@merits of the motion
after a factual record was made. &l 5-7. As Assistant Attorney General
Bingaman's remarks make clear, the governmentlisgvand able to
faithfully represent the public interest in thi®peeding. On these facts,
Cascad@rovides no support for the Proposed Intervenors.

2. Denial of intervention will not impede any Prgpd Intervenor's ability to
represent its interest. Each applicant will stilfbee to seek leave of Court
participate as an amicus. Moreover, the governméhat the appropriate
time recommend that the Court provide for a pubiimment period on
IBM's motion and the government's position, anchesgaplicant would be
free to comment at that time. United States v. 8&i€o., 1975-1 Trade
Cas. (CCH) 1 60,201 at 65,703 (N.D. Ill. 1975).

Moreover, any decision on IBM's motion will not imipany Proposed
Intervenor's ability to protect any cognizable et in a private legal actio
Associated Milk Producers, In634 F.2d at 116 n.3; G. Heileman Brewing
Co., 563 F. Supp. at 649; United States v. Carrolseligment Corp.454 F
Supp. 1215, 1220 (N.D.N.Y. 1978). Regardless ofiikposition of the
government action, the Proposed Intervenors willogoprecluded by res
judicata or collateral estoppeom bringing their own antitrust action, and
the practical disadvantages of bringing a sepauateare insufficient to
justify intervention.Securities and Exchange Commission v. Everest
Management Corp475 F.2d. 1236, 1239 (2d Cir. 1972); sésSam Fox
Publishing 366 U.S. at 689, 81 S. Ct. at 1313 (governmetitrast litigation




not binding on private parties).

B. The Court Should Also Deny Permissive Intervention.

1. The Proposed Intervenors also move for permagsitervention under
Rule 24(b). ISNI, CCIA, Sungard and ACS allege thaly meet the
requirements for permissive intervention under R4lé)(1) and (2) and
CDLA seeks permissive intervention under Rule 22(b)A Court may
permit intervention under Rule 24(b): (1) whenatge of the United States
confers a conditional right to intervene; or (2)emran applicant's claim or
defense and the main action have a question obtdact in common. Unde
both prongs of the rule, when exercising its disorewhether to allow
intervention, "the Court must consider whetheritttervention will unduly
delay or prejudice the adjudication of the righitshe original parties." Fed.
R. Civ. P. 24(b).

2. ISNI, CCIA, Sungard and ACS all claim that theti#&rust Procedures and
Penalties Act, 15 U.S.C. § 16(f)(3) (Tunney Actnfers a conditional right
to intervene. Section 16(f)(3) authorizes the Comdllow interested third
parties to participate in a variety of possible syagcluding through
intervention, in Court proceedings conducted ferprpose of allowing the
Court to determine if entry of a consent judgmewnppsed under the Act is
in the public interest. Because of the purposengfsaich proceedings, they
are conducted before a consent judgment has béereénl5 U.S.C.8 16(e).

The Tunney Act is not applicable to this case bseatapplies only to the
entry of consent decrees, not to their terminatfanerican Cyanamid Cp.
719 F.2d at 565 n.7 ("by its terms, the Tunneyiéctot applicable to a
termination proceeding. . ."); In re IBN87 F.2d. 591, 601 (2d Cir. 1982)
(Tunney Act applies to the entry of a consent dgcre

Moreover, even if the Tunney Act did apply to threceeding, the only case
on which these three of the Proposed Intervendy<omtradicts their
position that Section 16(f)(3) confers a conditiomght to intervene:

Rule 24(a)(1) and (b)(l), are inapplicable on tliage in consent decree
review proceedings . . . . The [Tunney Act] doesaumfer any righto
intervene, conditional or otherwise. [Section 1@&) provides only that a
Court_ mayallow intervention. It does not provide for anynddions under
which a Court is required to grant interventioneThovants do not contend
otherwise and the Courts have so ruled.

G. Heileman Brewing Cp563 F. Supp. at 648 (emphasis in original) (gitin
United States v. American Tel. & Tel. €852 F. Supp. 131, 218 (D.D.C.
1982), aff'd sub nom. Maryland v. United Sta#80 U.S. 1001, 103 S. Ct.
1240 (1983), and United States v. Associated MitidBcers, InG.394 F.




Supp. 29, 41 (W.D. Mo. 1975), aff'd34 F.2d. 113 (8th Cir.), cedenied
sub nom National Farmers' Organization, Inc. v. Unitedt&$ 429 U.S.
940, 97 S. Ct. 355 (1976)). Therefore, even whenTiimney Act applies,
prospective intervenors must still satisfy theieligy requirements of Rule
24. G. Heileman Brewing C0563 F. Supp. at 647; Carrols Development
Corp, 454 F. Supp. at 1218 n.3.

3. The Proposed Intervenors make roughly similgum@ents in support of
permissive intervention under Rule 24(b)(2) as ttieyn support of
intervention of right under 24(a)(2) -- namely thatmination of the final
judgment would have anticompetitivesults to the detriment of them, their
members and the consuming public. ,Seg, ISNI Mem. at 10
("Termination of the decree would have anticompegieffects in the repair
and maintenance of computers in general and wihee to IBM computers
in particular and would injure ISNI and its membempanies in those lines
of commerce."); CCIA Mem. at 6 ("Termination of thecree would have
anticompetitive effects on EDP trade and commey£8 CDLA Mem. at 8
(termination of the judgment will have anticompeggtresults in the markets
for leasing and remarketing of computer equipmianttie detriment of
CDLA members and the public interest) (referrin@imposition of the
CDLA to IBM's Motion to Terminate the 1956 Cons@&wcree); Sungard
and ACS Mem. at 25 (termination of the final judgrheould have
anticompetitive effects like those the judgmentgtduo correct and would
directly injure Sungard and ACS's ability to congfirly in the computer
services industry).

The Proposed Intervenors allege that their claatisfy the standard for
permissive intervention under Rule 24(b)(2) becdahsg address the same
issues of law and fact raised by IBM's motion. Heerethis contention is
wrong -- none of the claims can be prosecuted iadé@gntly as part of an
actual or impending law suit. S&amond v. Charles476 U.S. 54, 76, 106
S. Ct. 1697, 1711 (1986) (O'Connor, J. concurr{iitne words "claim or
defense" in Rule 24(b)(2gfer to "the kinds of claims or defenses that aa
raised in Courts of law as part of an actual oranging law suit."); Donson
Stores, Inc. v. American Bakeries C68 F.R.D. 481, 483 (S.D.N.Y. 1973)
("[t]he threshold question . . . is whether thegareed intervenors have
standing to maintain an action against the defetstiamtervention denied
becau%e)z applicants lacked standing for failurgédtesa legally cognizable
claim).

Generally, courts have exercised their discretiodeny motions for
permissive intervention in antitrust consent degn@eeedings. G. Heileman
Brewing Co, 563 F. Supp. at 649-50; Carrols Development Cdi F.
Supp. at 1221; United States v. Automobile Manufigt Assn.307 F.
Supp. 617, 620 (C.D. Cal. 1969), aff'd per curian som.City of New

York v. United States397 U.S. 248, 90 S. Ct. 1105 (1970). The court in




United States v. Stroh Brewery C&982-2 Trade Cas. (CCH) 1 64,804 at
71,960 (D.D.C. 1982), denied permissive interventiader Rule 24(b)
because, "where there is no claim of bad faith alfeasance . . . the
potential for unwarranted delay and substantiglliee to the original
parties implicit in the proposed intervention clgautweighs any benefit
that may accrue therefrom." Courts have exercisen tliscretion to deny
permissive intervention because of the accompargetay and prejudice.
"Additional parties always take additional time.dauf they have no
witnesses of their own, they are the source oftamidil questions,
objections, briefs, arguments, motions and thewkeh tend to make the
proceedings a Donnybrook Fair.” Crosby Steam Gay@al&e Co. v.
Manning, Maxwell & Moore, InG.51 F. Supp. 972, 973 (D. Mass. 1943).

The government acknowledges that the requiremeatctdim under Rule
24(b)(2) was eased in special circumstances itwbecases on which the
Proposed Intervenors rely. American Cyanamid 6956 F. Supp. at 361;
American Tel & Tel. Cq.552 F. Supp. at 219. The special circumstances at
work in those two cases are not present in this.CHse cases support the
proposition that a district court does not necelysabuse its discretion in
granting intervention to an applicant whose claiaymot be litigable in a
separate lawsuit. American Cyanamid ,(Gd.9 F.2d at 563. However, in
both cases, limited permissive intervention did pate any prospect of
detrimental impact on the underlying litigation.rlexample, in American
Cyanamid the court allowed intervention only after notih@t "the parties
have conceded on the record that Cyanamid's mugiterminate may be
resolved by the court essentially on the recordneeit, without the
introduction of significant additional evidence anithout further hearings."
556 F. Supp. at 360. The court further emphasized:

As a practical matter, permissive interventiorgréinted here, will not
unduly delay or prejudice the original partieshis titigation. The time
consuming and expensive discovery demands oftemtadsy intervening
parties will not be endured here.

Id. at 361.

Similarly, in American Tel. & Tel. CoJudge Greene denied motions to
intervene in proceedings on whether the judgmentilshhave been entered.
552 F. Supp. at 218. He concluded that the appgBdan intervention had
already had sufficient opportunity to file commeatsl that there was no
need for a third party to present any evidenceal@18-19. In looking
forward to post judgment procedures, Judge Gramiedted that he would
issue an order allowing limited intervention. & 2192 Judge Greene
expected that interested third parties would omgzerebe able to file
comments or briefs and possibly participate in arguments in future
proceedings in his court..ltHe indicated that if factual development not




available through the comment process "would bpfuklthere may be
evidentiary hearings at which appropriate thirdtiparwill be permitted to
participate with full rights." Id

In subsequent proceedings on proposed decree wgaithfi, Judge Greene
has allowed limited intervenors to file commenttigipate in oral
arguments, and to appeal, but not to conduct desgoar develop evidence.
For example, in United States v. Western Elec, C@87-1 Trade Cas.
(CCH) 167,438 at 59,826-27 (D.D.C. 1987), JudgecBe entered an order
allowing limited intervention to file comments ardfs and to appeal, but
not to conduct discovery or develop evidence. Adai@ organizations took
the opportunity to file comments pursuant to thideo. United States v.
Western Elec. Co., Inc673 F. Supp. at 529.

The Proposed Intervenors in this case do not segldrvene subject to the
same constraints that were imposed on intervenofsnerican Cyanamid
Co.and_American Tel. & Tel. Can practice. Rather, they seek authority to
conduct discovery, present evidence, interject aepotentially unnecessary
issues, and otherwise influence the pace and direot the proceedings. As
such, their participation as intervenors would gigantly delay this action
and prejudice the public's interest in an ordenlg axpeditious proceeding.
The limited intervention authorized in American @ganid Co.and

American Tel. & Tel. Cothus does not support the motions for permissive
intervention in this case, and the motions shoeldiénied.

lll.  ACTIVE PARTICIPATION BY AMICI CURIAE IN
DEVELOPMENT OF THE EVIDENTIARY RECORD MAY
PROVIDE USEFUL ASSISTANCE

The government's opposition to participation ofdiparties as intervenors
notwithstanding, active participation by at leasihe amici might be of
substantial help in developing the relevant eviédesred arguments in a
timely manner. Our enforcement experience in thepder industry
generally, as well as public and private antithistory with IBM, suggests
that any careful analysis of the effects of judgtrtermination will almost
necessarily involve complex factual and legal isseéating to questions
such as the appropriate product market(s) andxiseeace of market power.
While the government will vigorously fulfill its sponsibility to determine
the likely competitive effect of judgment termiratior modification and
take a position on the merits of IBM's motion torieate, the issues to be
resolved are such that participation on specitisdes by some amici likely
to be significantly affected by any terminationnoodification may aid in the
development of a more complete evidentiary recora imore expeditious
manner-

As the Court has stated, after disposition of thervention motions, the ne



step will be to define the issues for which disagus required, define the
role of any amici, and set a schedule. (March 951Pr. at 8, 22).
Specifically, aghe Court has also indicated, in order to focus phnoceedinq
on the relevant factual issues, IBM should filaibraission identifying in
detail the arguments and facts supporting its mofielarch 1, 1995 Tr. at
19-20.) After such a submission by IBM, the goveentrshould submit its
view of the relevant issues that will require frtliliscovery and resolution
by the Court and propose a schedule and make reeondations to the Cot
as to amicus participation.

Until the issues are brought more clearly into fatis difficult to foresee
with specificity what the appropriate role of angiel should be. For
example, in addition to the traditional amicus Hriemay be helpful and
appropriate for the Court to allow selected anogbtesent evidence and
witnesses at a hearing or to cross-examine witsesgwther possiblility
may be for the Court to permit selected amici tpade witnesses or conduct
other discovery with respect to specified issué®e government believes
that delineation of the role of any amicus is beftuntil after the factual
issues are defined, in order to determine the exbarwhich the assistance of
amici would be useful and the most appropriate raaphparticipation.

IV.  CONCLUSION

The Court should deny the motions to intervene. gheernment
recommends that in order to define the issues faclwdiscovery will be
required, the Court should establish a schedulsyaunt to which IBM must
submit papers stating in detail the arguments aot$ fsupporting its motion.
After IBM's filing, the government should subma itiew of the relevant
issues that will require further discovery, as veallpropose a discovery
schedule and make recommendations to the Coustasitus participation.

Respectfully submitted,

Kent Brown (KB-5429)
Edward Friedman (EF-0245)
Attorneys,

Antitrust Division

U.S. Department of Justice
555 4th Street, N.W.

Suite 9901

Washington, DC 20001
(202) 307-6146

FOOTNOTES



1. ISNI filed its motion to intervene on June 2994. CCIA filed its motion
to intervene on July 29, 1994. CDLA filed its matitw intervene on Octob
17, 1994. Sungard and ACS filed their motion telimweéne on December 22,
1994. All of these motions were held in abeyanaelp® the conclusion of
all proceedings on IBM's motion to disqualify Judgpelstein. Judge
Edelstein denied IBM's disqualification motion aryd28, 1994. United
States v. IBM, 857 F. Supp. 1089 (S.D.N.Y. 199BMIthereafter petioned
the Second Circuit for a writ of mandamus directimg recusal of Judge
Edelstein, and the Second Circuit ordered thawtiitebe issued on January
17,1995, In réBM, 45 F.3d 641 (2d Cir. 1995). In this memoramgjwe
refer to the Memorandum ofalw in Support of ISNI's Motion to Intervene
"ISNI Mem.", the Memorandum of Law in Support of &G Motion to
Intervene as "CCIA Mem.", the Memorandum of Lavsumpport of the
CDLA's Moation to Intervene as "CDLA Mem.", the Memaadum of Law in
Support of Sungard's and ACS's Motion to Intervasné&Sungard and ACS
Mem.", and the transcripts in this action by theeds the transcript and the
designation "Tr."

2. CCIA's motion is also deficient in that it simtates summarily that its
members comprise a large variety of manufactunedsoa providers of
computer products and services, that its membenpete against IBM, and
that, as such, CCIA has a significant interestgpasing judgment
termination on the ground that termination wouldexdely affect CCIA's
interest in EDP trade and commerce. CCIA does xygae which of its
members' interests will be affected by judgmennieation, nor does it
address the third requirement for intervention urRide 24(A)(2)--that is,
that CCIA's interests are not adequately repreddmtexisting parties.

3. Sungard and ACS's argument that interventiqusigfied is based on the
outrageous and groundless allegation that the gawemt plans to ignore the
public interest. Sungard and ACS Mem. at 19-20g8twhand ACS
apparently seek to intervene in this proceedingnimttempt to reargue their
interpretation of the service bureau provision®bethe Court. The
government previously rejected, after an invesiogatallegations by
Sungard and ACS that IBM had been violating thgiserbureau provisions
of the Final Judgment by competing against theneirljndgment
interpretation, which is not mandated by the lamgguaf the decree, would
insulate them from competition from IBM. In the eadf Sungard, it would
reduce from three to two the number of major coigrstin the United
States that are capable of providing computer thsascovery services.
Declaration of James L. Mann at 1 5. This wouldeauanter to the
fundamental principle that the antitrust laws amethe "protection of
competition, not competitors.” Brown Shoe Co. vitee States, 370 U.S.
294, 320, 82 S. Ct. 1502, 1521 (1961). Sungardradd "are not entitled to
intervene simply to advance their own ideas of whatpublic interest



requires.” G. Heileman Brewing C&63 F. Supp. at 648.

4. CCIA and CDLA also cite United States v. Simm®Rdecision Products,
Inc., 319 F. Supp 620, 621 (S.D.N.Y. 1970), whielred exclusively on the
Supreme Court's decision in Cascad#hout any significant discussion.
ISNI, Sungard and ACS also cite Trbovich v. Unikéicie Workers of
America, 404 U.S. 528, 539, 92 S. Ct. 630, 6361372), in which a union
member was allowed to intervene because of validptaints about the
adequacy of the Secretary of Labor's representafibis private rights in a
proceeding. Trbovickloes not apply in government cases in which dmy t
public interest, and no private interests, arssie. United States v. Hooker
Chemicals & Plastics Corp., 749 F.2d 968, 987 (Rd1©84).

Sungard and ACS do not rely on Cascddeddition to Trbovichthey cite
to several other cases which are inapplicable @vige no useful guidance
support of their motion to intervene as of righlge8erger v. Heckler, 771
F.2d. 1556, 1565 (2d Cir. 1985) (allowing interventunder Fed. R. Civ. P.
71, which is not applicable to this case); Unitéat&s v. American
Cyanamid Co., 719 F. 2d 558, 563, 564 n.6 (2d 1983), certdeniedsub
nom.American Cyanamid Co. v. Melamine Chemicals, 1465 U.S. 1101,
104 S. Ct. 1596 (1984) (affirming denial of intemtien of right and
discussing rights of party that had been grantechissive intervenor status
United States v. Board of School Commissioners,A@6 573, 576-77 (7th
Cir. 1972),_certdeniedsub nomCitizens of Indianapolis for Quality
Schools, Inc. v. United States, 410 U.S. 909, 93tS964 (1973) (affirming
district court's denial of intervention of rightdadiscussing criteria
applicable to consideration of possible permisgitervention); United
States v. Western Elec. Co., Inc., 673 F.Supp. 528,D.D.C. 1987), aff'd
in part and rev'd in part on other grounéi80 F.2d 283 (D.C. Cir.), cert.
deniedsub nomMCI Communications Corp. v. United States, 498 9HL,
111 S. Ct. 283 (1990) (discussing conduct of thadies who became
limited intervenors under Rule 24(b)); Clarksor©eoughlin, 145 F.R.D. 33
343 (S.D.N.Y. 1993)(discussing standard for periwgsmtervention).

5. Sungard and ACS argue that the unique circuros$aof this case support
their motion to intervene because the governmesibdicated its public
interest obligations to third parties and doesphan to investigate or
challenge IBM's evidence. Sungard and ACS Mem1&2 This is clearly
untrue and wholly unsupported. See note 3, supra

6. CCIA also seeks as its requisite claim undeeRdi(b) a declaratory
judgment that the final judgment not be terminat@@lA's claim is legally
deficient because third parties lack standing foree government antitrust
consent decrees. IBM v. Comdisco, Inc., 834 F. Sapp, 266-67 (N.D. IIl.
1993) (Comdisco could not enforce the final judgtmerthis case in
defending a trademark infringement action by IBKljen-Myland, Inc. v.



IBM, 746 F. Supp. 520, 538 (E.D. Pa. 1990) (thiadty "cannot enforce the
Decree's provisions against IBM"), vacated in parbther grounds33 F.3d
194 (3d Cir.),_certdenied 115 S. Ct. 684 (1994); Control Data Corp. v.
IBM, 306 F.Supp. 839, 845-48 (D. Minn. 1969) (dtitkfrom complaints in
private action all references to the final judgmierthis case because the
judgment could not be enforced by third partiaff'd per curiam sub nom.
Data Processing Fin. & Gen. Corp. v. IBM, 430 F12d@7 (8th Cir. 1970);
seealsoBlue Chip Stamps v. Manor Drug Stores, 421 U.S, 780, 95 S.
Ct. 1917, 1932 (1975) ("consent decree is not eefdle directly or in
collateral proceedings by those who are not partigs. . .").

7.7 In this regard, we note that none of the propaseivenors has
successfully complied with the requirement of R2déc) that the
intervention motion be accompanied by a pleadirifjcsent to set forth a
claim or defense for which intervention may be ddugs to CCIA's claim,
see note 6, supra

8. The courtlso indicated that it would establish a procedarehird partie:
to apply to the Court to demonstrate any bad fa&thsal of the government
to enforce the judgment..ldt 220.

9. Implicit in the government's view that amici ntaglp develop a more
complete evidentiary record is a recognition thatjudgment has helped
spawn the creation of businesses and markets,asulBM equipment
leasing and servicing firms, sellers of used IBMipment, and service
bureaus, under the umbrella of injunctive provisiortended to enable the
development of such competitive businesses. Sutis fare likely in a
position to provide useful information and perspecto the development of
the factual record. Moreover, as it is alleged thanination of the judgment
could substantially affect the continued existeoicithese firms, it is
reasonable that these firms have the opportunibetbeard in this
proceeding. However, that such firms should haeeogiportunity to be
heard does not require the grantifigntervenor status. As noted above, s
firms have no right to enforce the judgment. kthis public interest, not their
individual private interests, that is the propébpjeat of this proceeding.
These firms, or their representative associatioais,be heard in an
appropriate manner if granted amicus status bythet or through the
public comment period that the government will ek Court to provide.



