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I. INTRODUCTION

Pursuant to the Court's request at the June B% iSaring, the government respectfully
submits this preliminary statement of the issu®ge write this statement prior to the requisite
discovery of the issues raised by the motion adrimtional Business Machines Corporation
("IBM") to terminate the final judgment in this @a&he "judgment” or "decree"), and thus will
seek to modify or supplement our views should tedrarise. The purpose of this statement is
to set forth the legal and factual issues raisethéynotion to terminate. Specifically, by this

submission we wish to underscore that:

(1) to satisfy its burden for obtaining unilatet@imination of the judgment in its current
application to any market, IBM must show that couétion of the judgment would be
detrimental to the public interest in competitiarthat market. Accordingly, any
assessment of the impact of termination can be roalyan the context of an analysis of
current market conditions, and any relief mustui&ably tailored to the harm that IBM
demonstrates;

(2) by its own terms, the decree applies to elaatrdata processingi¢.,the computer industry)
and IBM's emphasis on the complaint's focus onl#img machines is misguided;

(3) IBM's arguments and factual assertions inatsous memoranda and in-court statements
fail to provide for a meaningful competitive anadysf the likely effect of judgment
termination and present an incomplete portraihefdircumstances leading up the decree;

(4) despite IBM's failure to address the issues imanner that allows for a meaningful
competitive analysis of the effect of judgment tration, the government concurs that
the judgment should be terminated to the exterttitimo longer serves to promote the
public interest in competition. Below, we identihe areas where tentatively we do not
object to appropriate limitations on the judgmeubject to our having an opportunity to
evaluate public comments. We also identify thasias precisely as possible where our
continuing investigation suggests that terminatbthe judgment could threaten the
public interest in competition; and

(5) we still need substantial information to reaattefinitive position on the issues raised below
and thus we propose a plan that will enable ustoptete our investigation of the
complex competitive issues posed by IBM's motiothwhe aid of the Court's discovery
process.



II. BACKGROUND

At the outset, we note that on the basis of oguiny to date and subject to our review of
public comments, we will not oppose terminatiordetree Sections V(b)-(c)(which concerns
IBM's obligations to offer to sell to used equiprndealers computers that it obtains in trade)
and VIII (which creates standards for the operatibiBM's service bureau business).
Moreover, we will not oppose termination of the e@ning provisions of the decree insofar as
they apply to products and services that are oaitkid System 360-390 or AS/400 families of
products. Thus, we would not oppose terminaticofar as the decree now applies to all of
IBM's current PC computer products. We will nattifier address these judgment sections or
products in this memorandum, but we note that IBldears to base its termination motion
primarily on arguments about the sections or prtsltihat we are willing to terminate.

The judgment was entered on January 25, 1956 y&ars after the government's
complaint had charged that IBM engaged in longstenohonopolization and attempted
monopolization and agreements in restraint of tiadke tabulating industry, in violation of
Sherman Act sections 1, 2, 15 U.S.C §§ 1chniplaint§ IV, T 45 (U.S. Selected Docs. tab 1)).

Many sections of the judgment were intended ttebgorary and have terminated by their own
terms. SeelBM's Preliminary Statement of Issues (dated Juri995) (TBM Prelim.") at 26 n.
24. The remaining sections were intended to apeipetually, and the judgment contains no
express or implied provision for termination of $leesections. Below, we describe those

remaining provisions to which we have not consetagérmination.

The complaint alleged that by 1934 IBM owrdxbut 85 percent of all tabulating machines inUhéed
States and that its market share continued to ¢p@®@ percent by the time the complaint was filgg@Complaint8
I, 119 28-32.). It alleged that IBM achieved amnating position by, among other ways, excludingeptial
competition in the manufacture of tabulating maebkiand preventing the development and growth afdaddent
maintenance and repair businessékl. 8 IV, 1 45.). The complaint alleged that IBM rectluded competition
in many ways, including by systematically acquiramntrol over potential competitorl (8 IV, § 47.b) or over
developments, inventions and patents made or olwpethersid. § 1V,  47.a) and operating its service bureaus
to preempt any customer demand for competitorslynis (d. 8§ IV, 1 48.b.).



The judgment applies to all of IBM's computer heaide products and to its operating
system software products that are necessary foatipe of any particular computer or computer
system, as provided in the definitions of "Electcatiata processing system" (EDP system) and
"Electronic data processing machine" (EDP machmegaipment) Decree§§ li(e)-(f)?

Section IV of the judgment enjoined IBM's longstamy lease-only polic§. Among
other things, it requires IBM to offer computers $ale at prices and on terms and conditions

that are not substantially more advantageous to tigdvi lease charges and that have a

The government disputes IBM's contention tha judgment does not apply to softwar8eelBM's
Chronology of the 1956 Consent Decree (dated Jubh@93%) (IBM Chron.") at 27. The definition of "EDP
machine" in the judgment means machines or deandattachmentsherefor used in or with an electronic data
processing system(Decrees§ II(f).). The definition of "EDP system" meansyasingle working machine or
group of intercommunicating machines that is aféitively capable of performing the functions desedilin the
definition, such as "entering, receiving, storiaigssifying, computing, and/or recording alphabetid/or numeric
accounting and /or statistical data ..(Id. § li(e).). However, as IBM concedes, "computéngsy do not work
without software." IBM Prelim.at 21.). Certain types of software, including @peig systems and perhaps
some other systems software products, are necdssarymputers to operateSeeStipulation 1 2, 22BM
Chron tab 10). The fact that operating system softwaag have come into use after entry of the decoes dot
exempt it as an "attachment" for a machine thaséd in or with a working EDP system. The govemme
contends that the judgment covers IBM's operatystesn software products that are necessary foparticular
computer or computer system to perform the funstgpecified in the definition of EDP system. Thetfthat
operating system software is included within therde does not mean that IBM cannot enforce itdl@uteial
property rights in software. The government hasgeized that the judgment should be read as hiqniBM's
intellectual property rights "only when clearly essary to give effect to the plain meaning of teerde language
and the intent of the parties in drafting such teage." (April 13, 1990 letter from James F. RilRobert G. Levy
at 3 (U.S. Selected Docs. tab 17)).

The complaint alleged that IBM refused tb k& products and leased them pursuant to agretsme
requiring lessees to pay a single charge for remmstructions on use and repair and maintena@Goenplaint§ 1V,
71 50.a). IBM's leasing practices were allegedatelrestrained competition in the repair and maantee of
tabulating machines and in the buying and sellingsed tabulating machinesi(8 IV, 1 51.a, ¢). IBM had
agreed in 1931 with its only United States compeiit the tabulating industry that both firms woldase and not
sell their products and that they would require@ongrs to purchase their punch card requiremeots fhe lessor
or pay a higher rentald; § I, 1 25). In 1932, the government charged th& agreement and that the provisions
in leases requiring lessees to pay higher rentahfgr machines if they did not use cards
purchased from the lessor violated the antitrussi@d. 8 lll, § 27; March 26, 1932 Petition of the Unit8thtes 11
23-24 (U.S. Selected Docs. tab 21)). In 1934jgkees relating to the agreement between IBM ancbinpetitor
were withdrawn from the case when the agreementamaselled, and in 1936, the Supreme Court held tha
the IBM lease provisions which in effect requireddees of IBM machines to purchase cards fromBilewere
illegal (1952 Complaint § Iil, § 27.United States v. IBM298 U.S. 131, 135-36, 56 S. Ct. 701, 703-04 (936



commercially reasonable relationship to the le&seges for such computersDgcreess 1V(a),
(©)(2)).

Section V(a) enjoins IBM from acquiring used IBMnsputers owned by persons other
than IBM except as a trade-in on the purchasengfvacomputer or as a credit against a debt
owed to IBM. This section does not prohibit IBMifin reacquiring possession to computers
that it has been leasing to any customer.

Section VI prohibits IBM from discriminating againowners of computers in favor of
lessee$. Section VI(a) requires IBM to provide without segte charge the same type of
services, except repair and maintenance, thabvtighes to lessees without separate charge.
Section VI(b) generally requires IBM to providerahsonable and nondiscriminatory prices and
terms repair and maintenance services for compwaers. Section VI(c) requires IBM to sell
computer repair and replacement parts and subaissrabreasonable and nondiscriminatory
prices to IBM computer owners and third party cotepuepair companies for as long as such
parts are available for use in its leased machines.

Section VII(b) enjoins IBM from requiring any IBRbmputer lessee or purchaser to
disclose the use of its computer. Section Vlifgpbes IBM from requiring that any IBM
computer purchaser obtain from IBM repair and neiahce or repair parts. Section
VII(d)(2)-(3) restricts IBM from limiting the abity of IBM consumers to experiment with their

computers or to make alterations in or attachmientisose computers.

The complaint alleged that IBM excluded cetition by granting discriminatory price and segvic
concessions only to certain of its machine licease®go were most likely to seek competitive alteirmest
(Complaint 8 1V, § 48.a).

IBM's leases could be cancelled withoutc®tf lessees used leased products for any puthasgas not
approved in advance by IBM or if they experimentgtth the leased products (Complaint § IV, 1 50.I5U.
Selected Docs. tab 1)). Lessees could not makehattents to or alterations in leased products with8M's
prior consentifl. 8 IV, 1 50.c). The complaint alleged that IBM hadtluded competition by preventing or
controlling experimental use of its machines sa ithaould obtain control over any inventions mdmeothers as
a result of such experimentatiad.(8 IV, 1 47.b (5)-(6)). The complaint also alledghdt IBM's leasing practices
restrained competition in attachments for tabutatirachines and restrained competition generalilién



Section IX(b) requires IBM to provide at reasomsdhd nondiscriminatory charges to
IBM computer owners, third party repair and maiatece firms and distributors the same
technical informational documents that it provideserally to its own repair and maintenance
employees. Section I1X(c) requires IBM to provideaonondiscriminatory basis and at
reasonable charges to IBM computer lessees antigmers manuals, books of instruction and
other documents pertaining to the operation oriegipbn of their computers.

Section XV(a) enjoins IBM from participating inr@gments with its competitors or
potential competitors in the computer industryltocate markets or restrain imports into the
United States or exports from the United StiteSection XV/(b) prohibits IBM from
conditioning the sale or lease of one computeryebdn the purchase or lease of any other

computer product.

tabulating machine industry by requiring that ptiEdrcompetitors be prepared to enter the mark#t wifull line
of products required for use in a complete tabodpsystemi@l. 8 IV, 1 51.d).

The complaint alleged that IBM had excludedpetition by entering into territorial allocatiagreements
in which potential competitors agreed not to corapetthe United States (Complaint § IV, 1 47.a®),



Ill. AN INDEPENDENT PURPOSE OF THE JUDGMENT IS TGONSTRAIN IBM'S
EXERCISE OF MARKET POWER IN THE COMPUTER INDUSTRY

A. The Purpose Of The Decree Was To Terminate $8WBnopoly And ProhibiPractices
That Might Result In Monopolization

Although the complaint alleged that IBM had ob&girand maintained a longstanding
monopoly through a wide variety of exclusionaryqgbiGes and anticompetitive agreements, the
consent decree did not rely primarily on divesttto disgorge IBM of its ill-gotten gains, restore
competition and eliminate the threat of any futaméicompetitive conduct. Nor did the decree
prevent IBM from participating in other related messe<. Rather, it sought to encourage
competition with provisions that constrain IBM'slap to exercise market power. Much of the
judgment was patterned on the decree entered lgeJ¥yzanski ifJnited States v. United
Shoe Machinery Corpl110 F. Supp. 295 (D. Mass. 1958,d per curiamp 347 U.S. 521, 745 S.
Ct. 699 (1954)see also Allen-Myland, Inc. v. IBM46 F. Supp. 520, 547 (E.D. Pa 1990),
vacated in part on other ground33 F.3d 194 (3d Cir.xert. denied115 S. Ct. 684 (1994); July
20, 1955 tr. at 22 (U.S. Selected Docs. tab 8); Blal960 letter from Robert A Bicks to Murray
A. Reiter (U.S. Selected Docs. tab 16).

The fact that the consent decree did natiedBM from participation in the EDP industry tdta
distinguishes this case from the cases that IBEkdibr the proposition that courts do not consitereffect of
decree termination on markets that were not thesaf the allegations in the complaintIB§ Prelim. at 8-9.).
SeeUnited States v. National Broadcasting G842 F. Supp. 402 (C.D. 1993)nited States v. Swift & Co.
1975-1 Trade Cas. 1 60,201 (N.D. Ill. 1975). Ithbaf those cases, the Courts focused their armbyfseurrent
market conditions on the markets in which the daéens participated. It would have made no sensthé
Courts to assess the defendants' market powerrketsgrom which the decrees had barred their gipgtiion. In
contrast, an analysis of current market conditioresssess the likely impact of judgment terminatiothe
computer industry is necessary in this case bed&Megarticipates in that industry subject to tleguirements in
the judgment.

8 Judge Wyzanski explained nited Shoe Machinery Corpwhich was a litigated

monopolization case: "Where a defendant has mdizegocommerce in violation of Sec. 2 [15 U.S.Q]8the
principal objects of the decrees are to extirpaéetres that have caused or may hereafter causepulization,
and to restore workable competition in the market10 F. Supp. at 346-47. The Supreme Court sulesdig
specifically

endorsed Judge Wyzanski's view as to the

purpose of a decree in a litigated monopolizatiasecand further clarified that the Court in sudase should
prescribe relief that will "terminate the illegabmopoly, deny the defendant the fruits of its statuviolation,



B. The Judgment Has Consistently Applied UnamhigiyoAnd Independently THBM's
Conduct In The Computer Industry

IBM's suggestion that the continued viability béjudgment to the computer industry
must be assessed in connection with its positiofak of position) in the tabulating industry is
an effort to rewrite the bargain to which it conseh The decree provisions that remain in
effect today apply unambiguously to constrain ¥sreise of market power in the computer
industry, as IBM concedes(IBM Chron.at 27.). IBM would search in vain for any langeag
the judgment suggesting even faintly that the deatif the tabulating industry and IBM's
position in it should or could support decree te@tion without regard to current market
conditions in the computer industry.

IBM's argument that the "continuing viability dfet 1956 IBM Consent Decree must be
evaluated solely on the basis of the conduct aadrarket alleged in the 1952 complairftBM
Prelim. at 8), ignores the Supreme Court's admonitiontti@purposes of a consent decree must
be determined by "the purposes of the litigadsrincorporated in the decree." United Shoge
391 U.S. at 248, 88 S. Ct. at 1499 (emphasis add&tpe Supreme Court recognizes that
consent decrees embody compromises in which pavdase their rights to litigate the issues
and seek language that furthers their own, oftgrosing interests as reflected by their respective

bargaining power and skill:

For these reasons, the scope of a consent decstdendiscerned within its four corners, and
not by reference to what might satisfy the purpademe of the parties to it. Because
the defendant has, by the decree, waived his taglitigate the issues raised, a right
guaranteed to him by the Due Process Clause, tigitmms upon which he has given
that waiver must be respected, and the instrumenst be construed as it is written, and
not as it might have been written had the plaimtffablished his factual claims and legal
theories in litigation.

United States v. Armour & Co402 U.S. 672, 681-82, 91 S. Ct. 1752, 1757 (1971

and ensure that there remain no practices likehggalt in monopolization."United States v. United Shoe
Machinery Corp.391 U.S. 244, 250, 88 S. Ct. 1496, 1500 (1968).



As to IBM's fixation on the complaint as the sglade for determining the purpose of the
judgment, we acknowledge that Courts may rely arveational "aids to construction" in
interpreting ambiguous consent decree provisionged States v. ITT Continental Baking Co.
420 U.S. 223, 238, 95 S. Ct. 926, 935 (1975). rIasic evidence, however, may generally be
considered only if the terms of the judgment, odofuments incorporated in it, are ambiguous.”
SEC v. LevingB881 F. 2d 1165, 1179 (2d Cir. 1988gcord United States v. O'Rourl@3 F. 2d
180, 187 (2d Cir. 1991)(quotingevine 881 F. 2d at 1179WWestern Elec. Cp900 F. 2d at 306.

No "aids to construction" are necessary to detaerthe purpose of the judgment in this
case because the decree unambiguously appliesReegOipment and is in no way conditioned
on IBM's continued participation in the tabulatingustry. Moreover, consistent with the
unambiguous purpose of the judgment, as statdeeifour corners of the document, IBM
continues to acknowledge that, after nearly foggrg, the decree continues to constrain its
behavior in the computer industryIBM Chron at 27.). The consistent longstanding
application of the judgment to computers withowgfarel to IBM's position in the tabulating
industry (which IBM exited many years ago) refutsl's argument at this late date that the
decree's continuing viability in the computer inyss now linked to the IBM's position in the
tabulating industry. See United States v. Atlantic Refining,G®&0 U.S. 19, 23-24, 79 S. Ct.
944 946-47 (1959)(where language of consent detrggorts longstanding interpretation
supported over many years by the parties' condwuttraended by the parties, the interpretation
will not be changed because another reading magrhamore consistent with the government's

reasons for entering into the decree).

C. The Parties' Contemporaneous Statements An€Cirbemstances Of The Judgment
Negotiations Confirm That The Decree Applies Indefmntly To Computers

Even if the judgment were ambiguous in its appilicato EDP equipment independent of

IBM's position in the tabulating machine industsich it is not, IBM is wrong in contending



that the purpose and continuing viability of themre must be evaluated solely or even primarily
on the basis of conduct alleged in the complaiiBM Prelim.at 5, 8, 14-15. Instead, as the
Second Circuit has made clear, "when the langubgeconsent decree provision is not clear on
its face, a court of equity may, in construing pinevision, consider the purpose of the provision
in the overall context of the judgmeattthe time the judgment was entetedJnited States v.
American Cyanamid Cp719 F. 2d 558, 564 (2d Cir. 1988grt. denied sub nom. American
Cyanamid Co. v. Melamine Chemicals, J@65 U.S. 1101, 104 S. Ct. 1596 (1984) (emphasis
supplied). When the purpose of a decree provisiambiguous, the Court should first seek
interpretative assistance from "'contemporanetatsrments of [the decree's] objectives.™
United States v. Western Elec. C300 F. 2d 283, 306 (D.C. Cirgert. denied sub nom. MCI
Communications Corp. v. United Stgtd88 U.S. 911, 111 S. Ct. 283 (1990)(quotihgted

States v. Western Elec. C894 F. 2d 1387, 1391 (D.C. Cir. 1990) &snited States v. Western
Elec. Co, 846 F. 2d 1422, 1427 (D.C. Circgrt. denied U.S. , 109 S. Ct. 306 (1988e

also ITT Continental Baking Co420 U.S. at 238, 95 S. Ct. at 935 (interprega#iids include

"the circumstances surrounding the formation ofdtiesent order, any technical meaning words
used may have had to the parties, and any othentgats expressly incorporated in the

decree").

IBM's reliance otUnited States v. Microsoft CorpNo. 95-5037 (D.C. Cir., June 16, 1995) and thenky
Act, 15 U.S.C. § 16(b)-(h), provide no supportifsrargument that the continuing viability of a sent decree
must be evaluated solely on the basis of the cdrahd market alleged in the complaint in a procegdt which
the government has not yet consented to terminatid®M Prelim.8). The Tunney Act specifies the criteria that
a Court may consider when determining whethernf&i entry of a consent decree is in the pubiteiest. 1d. §
16(e). InMicrosoft the Court of Appeals held that, in the absence sliowing of bad faith on the part of the
government, the Tunney Act does not allow a Caugssume the role of Attorney General and reachrzkthe
allegations in the complaint in assessing the aaeguaf relief in a consent decree. Slip op. aP2332. The
Court of Appeals emphasized that a District Couetgew in a Tunney Act proceeding must be evenemor
deferential than the limited review that a Courtlemakes when the government consents to a proplesede
modification. Id. at 26-27. The Second Circuit has held that then€y Act applies only to the entry of a
consent decree and not to decree modificationromitation proceedings.American Cyanamid Co719 F. 2d at
565 n.7;In re IBM, 687 F. 2d 591, 601 (2d Cir. 1982). Moreover,dbé&erential standard of review that the Court
imposed inMicrosoftwas founded on the government's consent to theeecA similar standard of review in this
case would be appropriate only as to those portidtBM's motion with which the government concurs.



To be sure, the complaint identifies the allegatusory violations and the government's
theory of competitive harm, which helps to shaj@oart's review of a motion to terminate a
decree. American Cyanamid Co719 F. 2d at 565-66. However, the law's focus on
contemporaneous statements of the decree's olg@edsiparticularly appropriate in this case
because four years passed between the filing afah®wlaint and the entry of the judgment.
Contemporaneous statements made by the partibe ©©durt, the public and each other provide
no support for the conclusion that the final judgtreecontinuing application to computers would
be linked in any way to IBM's position in the tadtithg industry. Rather, the government
explained to the Court that, because the indusay dynamic, the parties agreed to include EDP
equipment within the scope of the judgment. (Jang@&r 1956 tr. at 58-59 (U.S. Selected Docs.
tab 11)). Moreover, the government's stated conttext failure to include EDP equipment
would make "the decree obsolete before it is operd(September 23, 1955 tr. at 4 (U.S.
Selected Docs. tab 9)), refutes any contentionttieaviability of the judgment was intended to
be linked to the tabulating industry.

Documents IBM includes as attachments to IBM'so@blogy of the 1956 Consent
Decree make clear that the government had recéfecnation to support its concern that
failure to include EDP equipment within the judgrneould make the decree obsolete. Thus,
although IBM chides the government for seekingrimfation from industry participantdBM
Chron.at 17), the government obtained information intiicathat IBM already was
merchandising computers with the same "tactics whave it a monopoly in the tabulating field,
... and may be seeking a monopoly position inéts field." March 30, 1955 Wehrmann mem.
at 5 (BM Chron tab 28). Information suggested that computenslévoompletely change the
nature of the punch card business and that IBMalraady using its entrenched position in the
tabulating industry to monopolize electronic conpgisystems. April 15, 1955 Prezis mem. at

11-12 (BM Chron tab 29); May 12, 1955 Prezis mem. atBM Chrontab 30); January 21

1C



1956 letter to Marcus A. Hollabaugh at 2)BNI Chron tab 34); May 3, 1955 Bronaugh mem.
at 2 (BM Chron.tab 31)(statement attributed to T.J. WatsonPJ¥esident of IBM that "within
five years, there would be no card operated acaumyintachines in use"). Indeed, it was alleged
that IBM was one of only two suppliers of computesed for commercial purposes. June 17,
1955 Jones mem. at BM Chron.tab 32). In 955, IBM was alleged to be by fas thrgest
supplier of EDP equipment, and in particular thrgéat supplier of medium sized EDP
equipment, having installed or had on order 1,1&a¢himes, in comparison to 31 installations or
orders for its main competitor. January 21, 135t to Marcus A. Hollabaugh at 11B/
Chron.tab 32).

This information regarding IBM's rise to dominaricghe computer industry has been

echoed by Thomas J. Watson, Jr., former PresiagehChief Executive Officer of IBM:
By the spring of 1954, IBM and UNIVAC [Remingtora®l] were running a close horse
race....
In a little over a year [summer 1955] we startetivéring those redesigned computers.
They made the UNIVAC obsolete and we soon left Regtoin Rand in the dust. By the
time the presidential elections rolled around iB@,9ve had eighty-seven machines in
operation and one hundred ninety on order, agéonstone in operation and forty on
order for all other computer-makers.

T.J. Watson, Jr., and P. Petre, Father Son & Col.ifidyat IBM and Beyond242-43 (1990)

(attached at tab ). Mr. Watson also explaived IBM was able to place its 650 computer,

which was introduced in 1954, with tabulating maehusers:

Over the next several years it enabled us to liiagsands of punch-card customers into the
computer age. The 650 rented for about four thuaislllars a month, and was the
perfect choice for companies eager to try computiecpuse we designed it to work
along with ordinary punch-card equipment. ... WHlr giant, million-dollar 700 series
machines got the publicity, the 650 became comglstiModel T.

Id. at 244. Another commentator has elaborated onthdguccess of the 650 was built in part

on IBM's 90 percent market share of the tabulatiaghine market:
IBM's tabulating machine customers already hacelgrgantities of information coded on

11



punched cards and formalized procedures for progests Consequently, it was
relatively easy to sell these customers an IBM 68tch could be viewed as an
extremely fast and versatile tabulating machiné ¢bald read their existing cards.

G.W. Brock, The U.S. Computer Industry A Studysrket Power12 (1975).

By 1956, the computer industry had become an itapbcapital market. The total retail
value of computers installed in 1956 exceeded $2#lfbn, and IBM's share of the market was
75.3 percent, up from 56.1 percent in 1938. at 13. IBM had already overcome Remington
Rand's early lead, and its lead was increasinglisapild. Remington Rand lacked IBM's large
base of tabulating machine customers to providg @agrades, and "[d]uring 1956, IBM
shipped 85.2 percent of the value of new systents Remington Rand only 9.7
percent--approximately the same relative shardiseasexisted in the tabulating machine
market." _Id.

The government may have had incomplete informattmout IBM's future position in the
EDP industry, but it had sufficient competitive cems about IBM's conduct in that industry to
determine early in the judgment negotiations td sebkef that would enjoin IBM's lease only
policy for all products and require it to sell comgxs. (April 26, 1955 Hollabaugh mem at 1
(IBM Chron tab 39)).

In fact, although the complaint alleged violagan the tabulating industry, the
parties negotiated the judgment with the specifidasstanding that the government might
amend the complaint to include the EDP industryemk relief after trial sufficiently broad to
cover the EDP industry even if the complaint weseamended. (July 6, 1955 Jones and Reich
mem. at 2IB8M Chron tab 47); May 9, 1955 mem. at 1 (IBM Chron tab))40These facts are
revealing because, as the Second Circuit has daserensent decrees are "motivated by
threatenedor pending litigation,’American Cyanamid Cp719 F. 2d at 563(emphasis supplied),
and, as IBM concededBM Prelim. at 6), Courts may impose on nonconsenting defdéadan

litigated antitrust cases relief that goes beytradspecific acts alleged in the complairBee
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National Soc'y of Professional Eng'rs v. Unitedt&a435 U.S. 679, 697, S.Ct.
(1978)(antitrust decree in litigated case shoulaithrecurrence of the violation and ... eliminate
its consequence¥) International Salt Co. v. United Staf&82 U.S. 392, 400-01, 68 S. Ct. 12,
17 (1947) (rejecting the argument that in litigageditrust case "the injunction should go no
farther than the violation or threat of violation*)

As IBM concedes, the parties negotiated for mootres the terms of the judgment and
how it would apply to EDP equipment. IBM Chronl&@t25. IBM initially sought to exclude
all EDP equipment from the scope of the judgmel8M Chron. at 17. Ultimately, however, it
agreed to include all of its EDP equipment withia scope of the judgment, IBM Chron. at 27 &
n.27; January 25, 1956 letter from Thomas J. Watdoro the Attorney General (IBM Chron.
tab 60). It focused instead on negotiating linnas on the length of various provisions and the
way specific provisions would apply to EDP equipmedune 20, 1955 tr. at 24-26 (U.S.
Selected Docs. tab 8); September 23, 1955 tr5aflB3S. Selected Docs. tab 9); November 30,
1955 tr. at 33-35, 45 (U.S. Selected Docs. tab Jd)uary 25, 1956 tr. at 59-60, 85-89 (U.S.
Selected Docs. tab 11). To this end, expiratidesifor various provisions were specifically

negotiated. IBM Chron 26 n.24.). The Judgment's patent licensing prons allowed IBM,

IBM incorrectly implies thatlational Soc'y of Professional Engasgdressed a Court's ability to accept
relief in consent decrees. IBM PSl at 6. Rattier,Supreme Court discussed the scope of relieat@aurt
could impose on nonconsenting defendants who fitedly objections in litigated cases. 435 U.S586-86,
696-97, S.Ct.at . The case theredloes not specify any limit to what a defendant mgree in a
consent decree.

As IBM concedes, it consented to be enjoiinech engaging in the same type of conduct in tb®E
industry that the judgment prohibited in the tabin@industry. (IBM Prelim.at 15,IBM Chron.at 24.). Thus,
the relief imposed by the decree is within the emafjwhat the Court might have imposed even withBM's
consent if the case had proceeded to trial. ThpeeBoue Court has made clear that in a litigated tassving a
nonconsenting defendant, a "federal court has bpoacr to restrain acts which are of the same typgass as
unlawful acts which the court has found to havenbemmitted or whose commission in the future unles
enjoined, may fairly be anticipated
from the defendant's conduct in the pagehith Radio Corp. v. Hazeltine Researktt., 395 U.S. 100, 132, 89 S.
Ct. 1562, 1581(1969) (citations & internal quotatioarks omitted).
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as conditions to the licenses it granted undempsitelating to tabulating machines and EDP
equipment but not for licenses under existing @atezlating to tabulating cards or card
machinery, to charge royalties and obtain immufndyn suit or cross licenses under the
licensees' patents(Decree§ XI(d)(2), (9)). And IBM was required to provideanufacturing
information relating to tabulating equipment, caadsl card machinery but not for EDP
equipment. Id. § XIV.).

Both parties acknowledged in contemporaneousrsttes that the provisions of the
judgment that continue in effect today were speaily intended to apply in perpetuity. January
25, 1956 Department of Justice Press ReleaselBRMLGhron.tab 56); June 6, 1955 tr. at 22
(U.S. Selected Docs. tab 8)(IBM counsel explainmthe Court that negotiations were difficult
because "the decree looks into eternity”). Likejtidgment, neither the government's press
release announcing the decr&\M Chron.tab 56) nor the transcript of the parties' lengthy
explanation of the judgment to the Court (U.S. &elé Docs. tab 11) contains any statement
indicating that the decree obligations pertainmghie EDP industry were in any way linked to
IBM's continuing position in the tabulating indystr

Under these circumstances, IBM's speculation alveaknesses in the government's
case, as perceived by IBM or suggested by thenakeieliberations of individual government
employees, is irrelevant to any assessment of ganimg or purpose of otherwise unambiguous
provisions in the judgment. IBEM Prelim.at 5;IBM Chron.at 23-24.). There is no evidence to
suggest that the government ever conceded thatlieéit sought was too broad or could not be
obtained as a result of litigatidh.IBM could have tested the strength of the govemtta€ase

by proceeding to trial or seeking a different barghuring the negotiations. It could have

As to IBM's reliance on internal opinionsalissed by individual government employees, therg@kc
Circuit has indicated that such material has litl@o evidentiary value.Cf. United States v. Siemens Cpg21
F. 2d 499, 508 (2d Cir. 1980) ("opinions of lowevé¢l employees without management responsibiligeat
some indication that the senior management hagustyiconsidered and endorsed those views, singhodl
constitute evidence of corporate intent or committfje
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continued to oppose any application of the judgn@cbmputers or it could have sought
additional limitations on the judgment's applicatto EDP equipment, such as a provision, like
the decree interpretation it is now urging on tleen@ linking the continued viability of the
judgment's application to computers to IBM's paositin the tabulating industry. During the
months of bargaining over the consent decreeriendered its position on these issues, and
having consented to the decree, it is bound byuihgment's provisions and has waived its right
to challenge whether the government's evidendedrtase would have supported the same relief

now contained in the judgment after triatmour, 402 U.S. at 681-82, 91 S. Ct. at 1787.
IV. IBM HAS THE BURDEN OF PROVING THAT CONTINUATI® OF THE JUDGMENT
WOULD BE DETRIMENTAL TO THE PUBLIC INTEREST IN COMETITION

A. The Public Interest Requires That The JudgmdmitBe Terminated Until ItRurposes Have
Been Fully Achieved

This Court has jurisdiction to modify or terminaibe judgment pursuant to Section XIX
of the judgment, Rules 60(b)(5) and (6) of the Faldeules of Civil Procedure, and "principles
inherent in the jurisdiction of the chanceryUnited States v. Swift & Ca286 U.S. 106, 114
(1932). See United States v. Loew's JA@3 F. Supp. 211, 213 (S.D.N.Y. 1992).

The negotiations were not one-sided. Thesent decree allowed IBM to avoid admission ofiligh (see
Judgment preamble), and escape the risk of an selegljudication at trial, which would have servegama
facie evidence of liability in follow-on treble damge actions brought by private plaintiffs undefllS.C. § 4(a).
Seel5 U.S.C § 16. IBM also avoided proof at triaditit had violated the antitrust judgment entergalast it in
1935 (U.S. Selected Docs. tab 22%eeNovember 30, 1955 tr. at 41 (U.S. Selected Dats10). More
importantly, the government made a humber of caioas as IBM concedes(IBM Chron at 20-25.). In return
for perpetual provisions constraining IBM's abilityexercise market power, the government abandivseight
to seek more drastic relief, such as divestitu(8eeComplaint § VI, { 12)¢f. United Shog391 U.S. at 250-52,
88 S. Ct. at 1500-01 (in monopolization case, Cowrst prescribe relief, which can include divesétihat will
terminate monopoly, deny defendant fruits of vimiat and ensure no future violation).

Almost 20 years after the judgment was entereglgtivernment adopted a policy of limiting most, baot all,
consent decrees to 10 years. If that policy haxh e effect in the 1950's and if this case hadhikssignated as
an appropriate candidate for a 10-year decreggdhiernment may have approached the negotiatiofes efittly
and sought relief that would have terminated IBMarket power, and not merely constrained its ghidit
exercise such power. As such, the subsequentiadaytthe 10-year policy is not relevant to theuis of
whether the judgment in this case should be tet®iha
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Subject to consideration of public comment, theegoment will consent to terminate
certain provisions of the judgment and to limit #oepe of other provisions. However, IBM's
proposal to terminate the judgment in its entiraiges competitive concerns in some segments
of the computer industry, and we will oppose IBiistion to the extent that termination would
harm the public interest in competition in any nedrk

Regardless of the government's ultimate positiothe motion, the Court should focus
its review of IBM's motion on whether the purpo$¢he judgment has been achieved such that
continuation of "the decree without modificationwa be detrimental to the public interest.”
Rufo v. Inmates of the Suffolk County Ja@2 U. S. 367, 384, 112 S. Ct. 748, 760 (1992he
words "public interest” "take meaning from the msggs of the regulatory legislation.NAACP
v. FPC 425 U.S. 662, 669, 96 S. Ct. 1806, 1811 (193€#;also System Federation No. 91 v.
Wright, 364 U.S. 642, 651, 81 S. Ct. 368, 373 (198hyerican Cyanamid Cp719 F. 2d at 565.

In this case, the Sherman Act is the underlyiagugt, and "the policy unequivocally laid down
by [that] Act is competition.Northern Pacific Railway v. United Stat&b6 U.S. 1, 4, 78 S. Ct.
514, 517 (1958)see also United States v. Penn-Olin Chemica) 88 U.S. 158, 170, S.
ct. (1964)Brown Shoe Co. v. United Stat830 U.S. 294, 320, 82 S. Ct. 1502, 1521
(1961);American Cyanamid Cp719 F. 2d at 565. "Thus, the ultimate queshefore the
Court is whether termination of the Final Judgmeatlld serve the public interest in 'free and
unfettered competition as the rule of tradiénited States v. Columbia Artists Management,, Inc
662 F. Supp. 865, 870 (S.D.N.Y. 1987)(quothhgrthern Pacific Railway356 U.S. at 4, 78 S.
Ct. at 517see alsdVestern Elec. Cp900 F. 2d at 308;0ew's Inc,. 211 F. Supp. at 213.

The Supreme Court held Rufothat a party seeking modification of a consentekec
entered in institutional reform litigation "mustaislish that a significant change in facts or law

warrants revision of the decree and that the prgbasodification is suitably tailored to the
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changed circumstance.” 502 U.S. at 383, 112 Sat@65™* IBM has sought to support its
motion on the basis of changes in the fact8M Prelim.at 4.)*> The Court irRufoheld that
decree modifications may be warranted becauseanfges in factual conditions that (1) "make
compliance with the decree substantially more amgefq2) make the decree "unworkable
because of unforeseen obstacles"” or (3) make "&rfuent of the decree without modification ...
detrimental to the public interest ...." 502 UaB384, 112 S. Ct. at 760.

Although IBM makes the tautological argument tt@npliance with the judgment is
costly, it has made no showing that complianceble@®me substantially more onerous or that

the judgment has become unworkable due to unfanesiestacles® Thus, undeRufo,to

IBM apparently views as significant to tbsse(see IBM Prelimat 3 n. 2), the Supreme Court's
unremarkable rejection of the very demanding stahfta judgment termination, which would requireclaar
showing of grievous wrong evoked by new and unfeesconditions,” enunciated by the Courtlinited States v.
Swift & Co, 286 U.S. 106, 119 (1932)Rufq 502 U.S. at 379, 112 S. Ct. at 757. Howevernty#our years
beforeRufg the Court in an antitrust case had already empththat the standard 8wiftmust be considered in
the context of that case and was not intendedoterapplication in every caseUnited Shoe391 U.S. at 248, 88
S. Ct. at 1499. See alsd®oard of Education v. Dowell98 U.S. 237, 246-47, 111 S. Ct. 630,
636-37(1991)(rejecting application of tBeviftdecree termination standard in a school desegoegzdse, relying
onUnited Shoe) The Second Circuit, relying dgnited Shogsimilarly long ago recognized th&wift must be
read in the context of its factsNew York State Ass'n for Retarded Children, In€arey,706 F. 2d 956, 968-69
(2d Cir.) (Friendly, J.)cert. denied464 U.S. 915, 104 S. Ct. 277 (198Ring-Seeley Thermos Co. v. Aladdin
Industries, Inc.418 F. 2d 31, 34-35 (2d Cir. 1969). Indeed,3bpreme Court iRRuforelied on the flexible
decree modification standard discussed by Judgadsi inNew York State Ass's for Retarded Childr&pt F.
2d at 967-71, in concluding that courts should eigerflexibility in considering requests for modition of
institutional reform consent decrees. 502 U.87883, 112 S. Ct. at 757-60.

IBM also has suggested that its motion majultified because of unspecified changes indhethat it
plans to discuss in a separate submission at sonapecified future time.(IBM Prelim.at 4 n. 3.). Because of
IBM's lack of specificity, we cannot yet respondttoclaims that the law has changed. Howeverrdlesance of
IBM's argument, without supporting facts applicalai¢his case, that it has become "widely accetitatithe
antitrust laws should not be used to deprive corssof the efficiency benefits of vertical integoat"” id., may
be undermined by the Second Circuit's reversai@flistrict Court's decision to terminate a poridrthe
judgment on the basis of "'contemporary econorméomyi" and without appropriate findings of fact ed®n
"record data" imAmerican Cyanamid Co719 F. 2d at 566-67. We also note, and discelsw that some recent
clarifications in antitrust law, such as the SupeaBourt's decision iBastman Kodak Co. v. Image Technical
Servs., InG.112 S. Ct. 2072 (1992), have served to heightertoncern as to whether judgment termination
would threaten the public interest in competition.

Even if IBM were to argue that compliance bacome substantially more onerous, we would odriteat
the Court would give appropriate considerationrtg such allegation in considering whether contiromabf the
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obtain termination of the judgment based on chamgéxcts, IBM has the burden of proving that
enforcement of the decree without modification vdoog detrimental to the public interest in
competition and that any change in the judgmestiigbly tailored to the changed
circumstances.

The decree modification standardRafowas presented in the context of institutional
reform litigation. The Court emphasized "thatexible approach is often essential to achieving
the goals of reform litigation." 502 U.S. at 3812 S. Ct. at 758. Since the same factors are
not applicable to antitrust consent decrees that weended to operate in perpetubdgwell,

498 U.S. at 248, 111 S. Ct. at 637, the Court'tysisan Rufois not particularly helpful in
showing when changed circumstances would makeragation of an antitrust consent decree
detrimental to the public interest. The Supreme Court, however, already has addréisised
issue and has made clear that an antitrust codserge "mayot be changed in the interest of
the defendants if the purposes of the litigatiomasrporated in the decree (the elimination of
monopoly and restrictive practices) have not bedg &chieved.” United Shog391 U.S. at
248, 88 S. Ct. at 1498.

judgment would be detrimental to the public inteiescompetition. As we explain below, in the amnist
context, to determine whether a consent decreént@# to serve the public interest, the possibiefits of the
judgment should be weighed against its costs, dictuthe costs of compliance. If the costs exdbed
foreseeable benefits, then the judgment would ngdoserve the public interest in competition. afitrust
cases, the public interest review therefore pravabuilt-in standard for determining whether caenpte with a
judgment has become too onerous.

A forthcoming decision from the Second Cirenay provide better guidance on the applicatibRofoto
antitrust decree modification proceedinggnited States v. Eastman Kodak (863 F. Supp. 1454 (W.D.N.Y.
1994),appeal docketedNo 94-6190 (2d Cir., July 18, 1994).

See als®owell, 498 U.S. at 247, 111 S. Ct. at 636-37 (decreselimol desegregation case could be
terminated if purposes of the litigation had bekitly achieved," relying otunited Shog Patterson v. Newspaper
& Mail Deliverers' Union13 F. 3d 33, 39 (2d Cir. 1993)(appropriate forrcafi equity to terminate decree in civil
rights case once its objective has been reachlgthgen Rufg Dowell andUnited Shogid. at 37-38)cert.
denied 115 S. Ct. 58 (1994%till's Pharmacy, Inc. v. Cuom®881 F.2d 632, 639-40 (2d Cir. 1992)(affirming
District Court's denial of State's motion to adsliaset clause to settlement order in a Medicaidlreisement
case and inviting State to move to dissolve ordegmthe wrong it "was drafted to cure no longessxi..").
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Any assessment of an antitrust judgment's condirmoatribution to the public interest in
competition should therefore focus on whether #totsfhave changed sufficiently to achieve
fully the purposes of the litigation as incorporhie the decre&’ In this case, if the judgment
continues to promote competition in any market kacl it applies, then the circumstances will
not have changed sufficiently to achieve the purprighe litigation in that market. If
continuation of the judgment would harm the pubiterest in competition in any market, then
circumstances will have changed sufficiently toiaeh the purpose of the litigation in that
market and retention of the judgment in that maw@itld serve only to impose unnecessary

costs.

B. If The Government Consents To Termination Ordifloation, The Court's Public Interest
Review Is Limited To Whether The Government Hasetffl A Reasoned And
Reasonable Explanation For Its Consent

As we explained in the Consolidated Reply of thtéH States to Proposed Intervenors'
Responses to United States' Opposition to Motiorstervene (U.S. Reply), at 6-7, the legal
standard under which the Court considers IBM's omoill depend on the government's
ultimate position on the motion. Where the govezntragrees that termination would serve the

public interest, the Court's review of the motitigld be limited to whether the government has

In cases applyingufq courts have focused on whether the purpose alébeee has been satisfieGee
Vanguards of Cleveland v. City of Clevela@8 F.3d 1013, 1020 (6th Cir. 1994)(failure toiaeh purposes
warrants extending term of decrek)mates of Suffolk County Jail v. Rut@ F.3d 286, 293 (1st Cir.
1993)(minimum imaginable standards for decree teation include showing that "violations of the tytpat
provoked the original action have been entirelyedimd or remedied to the extent feasibigtterson 13 F.3d at
39 (decree terminable when it "has served its mefpUnited States v. City of Miap® F.3d 1497, 1508 (11th
Cir. 1993)(decree terminable when its purpose leas fulfilled); United States v. Agri-Mark, Inc156 F.R.D. 87,
88-89 (D. Vt. 1994)(decree terminated when divestieliminated threat to competitiofastman Kodak Cp.
853 F. Supp. at 1487-88 (decrees ordered to béreatmad on ground that purposes have been achievkl@dak
no longer has market power). Even befltgq the Second Circuit recognized that decrees doeilchodified to
achieve their purposeNew York State Ass'n for Retarded Childred6 F.2d at 96%King-Seeley Thermos Go.
418 F.2d at 35ee also United Shpg891 U.S. at 252, 88 S. Ct. at 1501 (at requegbeérnment, court may
modify antitrust decree to accomplish its intenceslilt).
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offered a reasoned and reasonable explanation pflvehtermination or modification vindicates
the public interest in competitionLoew's, Inc. 783 F. Supp. at 21&Lolumbia Artists
Management662 F. Supp. at 870.

In government antitrust actions, the governmeptagents the public interest in
competition,United States v. IBIVNo. 72-344 (AGS), slip. op. at 2 (S.D.N.Y., Jute 1995),
and the government has broad discretion in comgpdnd settling antitrust litigation on terms
that will best serve the public interest in comipani. Sam Fox Publishing Co. v. United States
366 U.S. 683, 689, 81 S. Ct. 1309, 1313 (196&gw's, Inc 783 F. Supp. at 214.
Consequently, when the government consents topopeal modification or termination, the role
of the Court is not to substitute its opinion oa #ppropriate disposition of the cakk;

Columbia Artists Managemer@62 F. Supp. at 878ge also United States v. Mid-America
Dairymen, Inc.1977-1 Trade Cas. (CCH) § 61,508, at 71,980 (W.D. M77) (in determining
whether the initial entry of a consent decree ighapublic interest, absent a showing that the
government abused its discretion or failed to disgé its duty, Court's role is to determine the
reasonableness of the government's explanation@rno substitute its opinion).

Rather, the Court's function is "only to confirmat the resulting 'settlement is 'within the
reachesof the public interest."\Western Elec. Co900 F. 2d at 309 (quotirignited States v.
Bechtel Corp.648 F. 2d 660, 666 (9th Cirgert. denied454 U.S. 1083, 102 S. Ct. 638 (1981)
(quotingUnited States v. Gillette Co406 F. Supp. 713, 716 (D. Mass. 1975)). TherCou
should approve an uncontested modification "so Emthe resulting array of rights and
obligations is within the zone of settlements corast with the public interest today.ld. at
307;see also United States, v. Western Elec. @3,F. 2d 1572, 1577 (D.C. Cir. 1993) ("court
may reject an uncontested modification only ifaslexceptional confidence that adverse
antitrust consequences will resultgrt. denied sub nom. Consumer Federation of Americ

United Statesl14 S. Ct. 481 (1993).
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C. If The Government Opposes Termination, IBM MDesmonstrate That Continuation Of The
Judgment Would Be Detrimental To The Public InteheCompetition

If the government opposes termination of all at pathe judgment, the Court's inquiry
is not limited to reviewing the reasonablenesBM's proffered explanations in support of
termination. Rather, as to any part of the judgntiest the government seeks to retain, the
Court must decide whether IBM has shown that coation of the judgment would be
detrimental to the public interest in competitiorany affected marketWestern Elec. Cp900
F. 2d at 308 (appropriate question is "whethemptioposed modification would be certain to
lessen competition in the relevant mark&'American Cyanamid Cp719 F. 2d at 567
(reversal of District Court's decision to terminatgitrust decree on basis of "'contemporary
economic theory™ and remand for District Court titake findings of fact as to the current state
of the melamine market and the market for prodtiziscontain melamine®. As to any part
of IBM's motion that the government does not yetehsufficient information to take a position
on the merits, IBM must proceed at this time asiff unilaterally seeking to terminate the

judgment.
V. IBM CANNOT SATISFY ITS BURDEN WITHOUT THE REQIBITE MARKET
ANALYSIS

In its Preliminary Statement of Issues, IBM deetathat the decree causes "[h]arm to

In a subsequent decision, the District ofu@tbia Circuit explained that its focus in the @ags quoted in
the text was not on the word "certain” but on 'tia¢ure of the factors that fit within the 'publiterest’, which the
court explained were antitrust considerations-gitubable effects on competition within the relevamatrket."
Western Elec. Cp993 F. 2d at 1576-77.

Unlike the judgment in this case, the de@ne@merican Cyanamid Cdwad a provision allowing the
defendant to seek termination pursuant to a stdrtiat tracked Section 7 of the Clayton Act, 15.0.$% 18, one
of the antitrust statutes at issue in that cas&9 F 2d at 565. However, the Second Circuit razzagl that "the
‘public interest' derives meaning specifically frime Clayton Act, and so, the criteria used foedatning a
Clayton Act violation are applicable here for detaring the 'public interest."Id. Accordingly, the Court
concluded that the standards for decree terminastablished by the decree language and the pgobdiest were
identical. Id. at 565-66.
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IBM andto Competition”. IBM Prelim.at 25.) (emphasis added). By distinguishing the
harm the decree ostensibly imposes on IBM fromhtiren that allegedly befalls competition,
IBM appears to agree that injury to competitiosgparate from and does not necessarily flow
from harm to a competitor. In drawing this impaitdistinction, IBM adheres to the command
of the Supreme Court, which it cites in its Memalam In Response To The Proposed
Intervenors' May 11 Briefs (dated May 25, 1995} ahat "[t]he antitrust laws . . . were enacted
for 'the protection of competition not competittrs.Brunswick Corp. v. Pueblo Bowl-O-Mat,
Inc., 429 U.S. 477, 488 (1977) (appended to Defenditatis25, 1995 brief).

In fact, in its Memorandum of Law In Response TmSard And ACS's Motion to
Intervene, IBM correctly identifies the questiorissue but prematurely and conclusorily

attempts to resolve it by stating that "SunGard A6&'s failure to identify any benefit to

competitionthat allegedly results from the Decree not onlyite¢hat their motion be denied,
but is further evidence that the Decree shoulcebaihated. It is in fact their fear of the

increased competitiothat termination of the Decree will bring that mates SunGard and

ACS's motion." IBM's Memorandum of Law In RespoiseSunGard And ACS's Motion to
Intervene (dated January 13, 1995) at 4 (emphddisc. Whether, in fact, competition will
increase or decrease absent the decree, is atdedh this proceeding because, as IBM
underscores, the ultimate protectable interedbeds the "consumers' interest in competition”.
(IBM's Memorandum In Response To The Proposedveters' May 11 Briefs (dated May 25,
1995) at 4.f3

As the Second Circuit has noted in the rule ofoeacontext: "[ijnsisting on proof of

22(See alsdBM Prelim.at 13.) ("IBM will demonstrate that the curreneogtion of the Decree is
detrimental to competition.")

23SeeConsolidated Reply of The United States to Progdseervenors' Responses To United States'
Opposition To Motions To Intervene (dated May 2893) at 6; 8-9"Consolidated Reply"("the government
stands ready to oppose modification or terminati@i wouldharm competition in any mark&t (emphasis
added.)).
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harm to the whole market fulfills the broad purpo$éhe antitrust law that was enacted to
ensure competition in general, not narrowly focusegrotect individual competitors.'Capital
Imaging v. Mohawk Valley Medical Ass996 F.2d 537, 543 (2d Cirgert. denied114 S. Ct.

388 (1993). Determining whether competition hesrbharmed in turn "requires a careful and
complete analysis of the competitive effects ofdhallenged restraint."ld. So, too, the instant
motion only can meaningfully be assessed withincthr@ext of a market analysis. The question,
then, before the Court is whether and to what detire public interest in competition will be
served by retaining or by terminating the decrdit this question can only be resolved in the
context of a market analysis; an analysis that IBlsls the movant who bears the burden of proof
-- seems reluctant to concur must be perforfifed.

A. Market Definition Principles

To assess an injury to competition -- whether tiary stems from the decree itself, as
IBM maintains or may arise from termination of dtecree, a concern of the government -- the

methodology is the same: relevant markets musdefined because "[w]ithout a definition of
[the] market there is no way to measure [the dedatis] ability to lessen or destroy
competition.” Spectrum Sports, Inc. v. McQuillahl3 S. Ct. 884, 890 (1993)yoting Walker
Process Equip., Inc. v. Food Mach. & Chem. Cog82 U.S. 172, 177 (1965)). Thatis,". ..
the purpose of the inquiries into market definiteord market power is to determine whether an

arrangement has potential for genuine adversetefteccompetition . . . "F.T.C. v. Indiana

4 To the extent the decree imposes costs on IBb&eltosts only are relevant in the context of a

competitive analysis which assesses the effedtseoflecree on competition in properly defined misrkeAs
noted above, the government tentatively has reattteedecision not to oppose

termination of Decree Section V(b)-(c) (requiredMiBo offer to sell to equipment dealers used mashithat it
acquires in trade) and Decree Section VIII (restits on IBM's ability to operate service bureaars) the
remainder of the decree's provisions pertainingleatronic data processing machines and systersgleuhe
System/360-390 or AS/400 families of products,udahg all of IBM's current personal computer praguc For
this reason, IBM's extensive comments on the d&cseevice bureau provisior(§eelBM Prelim.at 16; 18-19;
26.), and other discussion pertaining to produws are no longer the focus of our concerns, asteirant.
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Federation of DentisiA76 U.S. 447, 460 (1986)See also Berkey Photo, Inc. v. Eastman
Kodak Co, 603 F.2d 263, 268 (2d Cir. 1979) ("[i]t is, ofurse a basic principle in the law of
monopolization that the first step in a court'slgsia must be a definition of the relevant
markets.")cert. denieg444 U.S. 1093 (19845.

As a threshold matter, the Court must determieadtevant markets in which the IBM
competes and ascertain whether IBM would possessetaower or increased market power in
any of those markets if the judgment were termihdtayden Pub. Co. v. Cox Broadcasting
Corp, 730 F.2d 64, 68 (2d Cir. 1984). A relevant markeomprised of those "commodities
reasonably interchangeable by consumers for the pamposes'United States v. E.I. Du Pont
de Nemours & Cp351 U.S. 377, 395 (1956), and "[ijn making thigedtmination, the trier must
decide whether the product is unique or has clobstiutes, as to which there are substantial
cross-elasticities of demand.Fishman v. Estate of Wirt807 F.2d 520, 531 (7th Cir. 1986);
Hayden,730 F.2d at 70-71. And "[t]he product market maesplausibly defined according to
the traditional 'methodology courts prescribe tbreiea market for antitrust purposes an analysis
of the interchangeability of use or the cross-adgtof demand for potential substitute
products.” Rosen v. Hyundai Group (Kore&29 F. Supp. 41, 47 (E.D.N.Y. 1998u6ting
Gianna Enters. v. Miss World (Jersey) L#851 F. Supp. 1348, 1354 (S.D.N.Y. 198%)).

Because market definition is a prerequisite tewaeining whether competition is being

injured, we are puzzled by the appaneon sequituthat "IBM should not be required to make a

*See also Gianna Enterprises v. Miss World (Jerkty)) 551 F. Supp. 1348, 1354 (S.D.N.Y. 1982)
("[t]he absence of an adequate market definitiokenat impossible even to approximate the markieicebf
defendants' allegedly anticompetitive agreemen#cordApex Oil Co. v. DiMaurp713 F. Supp. 587, 595
(S.D.N.Y. 1989)("[t]he relevant market must firgt Befined and analyzed before examining the alleged
anticompetitive effects.").

28 relevant market also "consists of the geograptacket -- the location in which a potential buyerym

rationally seek specific goods or servicesSbap Opera Now, Inc. v. Network Publ. Coif87 F. Supp. 1338,
1344 (S.D.N.Y. 1990).
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detailed presentation concerning the structur@®tbmputer industry"jd.), even though IBM
insists that the decree ". . . reducesdabmpetitionthat the antitrust laws are designed to protect.”

(Id. at 2.) (emphasis added.). Apparently, IBM wisimesely to assert, but not demonstrate,
the market definition predicate of a competitivalgsis; in fact, the sole relevant market
proffered by IBM thus far is the "worldwide inforti@n handling industry”,qee IBM Term.
Mem.at 9-10.). Plainly, this is an over-broad defontwhich cannot sustain IBM's burden to
show that the public interest in competition watsaermination of the decréé.

IBM bears the burden of establishing the markeds &re subject to the public interest
test and it must accept the consequences of eemearket definition. We simply would
repeat what we indicated in our Consolidated RapB9, that it is our experience in other
investigations in the computer industry that th#ustry is not composed of one market, as IBM
suggests, "but includes a wide array of interrelatarkets for computer hardware, software and
services." Id. at9.). Thus, without an adequate showing of etadkefinition, the Court cannot
be sure even in granting relief whether the deiréeing modified to an extebheyond the point
warranted by the changed circumstances, notwittstgriBM's insistence that changed
circumstances compels terminatiotsee Rufg502 U.S. at 383, 112 S. Ct. at 760 ("a party
seeking modification of a consent decree bearbuin@gen of establishing that a significant
change in circumstances warrants revision of tloeegte If the moving party meets this
standard, the court should consider whether thpgsed modification is suitably tailored to the
changed circumstance.") It surely proves too ntactay that circumstances have changed since
1956 and that the decree should be terminated entirety. The government agrees that

circumstances in the computer industry have chabgethis tells us nothing about the relevant

%’As noted in its Consolidated Reply of The Unitedt&$ to Proposed
Intervenors' Responses To United States' Opposiiioklotions To Intervene (dated May 25, 1995) &t 8-
("Consolidated Reply; the Government submits that the "world-wide infation handling industry”|BM Term.
Mem.at 9-10.), facially is an inadequate product meadedinition in which to assess IBM's market power.
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markets that fall under the decree's definitiokleictronic Data Processing Systems, nor whether
IBM possesses market power in any of those madtsvhether that power beneficially is

constrained by the decree. This is the inquirpteefis?®

B. If IBM Has Market Power In Any Primary Market @ftermarket, The Couust Assess
Whether The Decree Constrains The Exercise Of Viaaket Power

Once relevant markets have been defined in aceoedaith antitrust principles, the
inquiry turns to whether judgment termination woalthble IBM to possess market power or
increased market power in any relevant markietternational Distribution Centers, Inc. v.
Walsh Trucking C9812 F.2d 786, 791 (2d Cirgert. denied482 U.S. 915 (1987} ayden
730 F.2d at 68. Market power or monopoly pdwean be defined as “the power to control
prices or exclude competition.Broadway Delivery Corp. v. United Parcel Servicéaferica,
Inc., 651 F.2d 122, 127 (2d Cirgert. denied 454 U.S. 968 (1981).SeeN.C.A.A. v. Board of
Regents of Univ. of Oklahom&68 U.S. 85, 109 n.38 (1984) ("[m]arket powethis ability to
raise prices above those that would be chargedamgetitive market.") (citations omitted).
And "while market share is not the sole factorhia tletermination of market power, it is a highly
significant one." Delaware & Hudson R. Co. v. Consolidated Rail Cog82 F.2d 174, 179 (2d
Cir. 1990). Under Second Circuit case law, a nunobéactors are relevant in determining

whether monopoly power exists, including, "the iyt of competition, the probable

The Court's review should determine whethemnitgation of the judgment "would be anticompetitiveder
present market conditions.¥Western Elec. Cp900 F. 2d at 30%ee also American Cyanamid C619 F. 2d at
567 (court must make findings of fact as to curstate of market). This assessment will requingyrag other
things, a determination of relevant markets, maskates, concentration of sellers and buyers imiuget,
capital cost required to enter the market and diheriers to entry, the minimum market share nedxeal seller to
achieve a profitable level of production and otheale economies, the degree of market power thdtiBuld
possess if the judgment were terminated and teagtn of competing suppliers and purchasers, antiklihood
and size of any market foreclosure resulting fradgjment termination._ See. at 566-67 (discussing standard
framework of analysis of vertical merger).

"Market power" is a synonym for "monopoly powerTnternational Dist. Centers, Inc. v. Walsh Trucking
812 F.2d 786, 791 n.3 (2d Cir. 198¢ijtihg Broadway Delivery Corp. v. United Parcel Serviags. |supra).
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development of the industry, and consumer demandell as the percentage of market share
enjoyed by the alleged monopolistHayden 730 F.2d at 68-69. (reversing dismissal of
monopolization claim).

Because the existence of market power generadlygisestion of fact, Frito-Lay, Inc. v.
Bachman Cq.659 F. Supp. 1129, 1139 (S.D.N.Y. 1986), IBM ndestnonstrate with facts that
decree termination would not enable it to exeroiseket power in any relevant market falling
within the scope of "[e]lectronic data processigstem(s]” Final Judgment § li(e).) and
"[e]lectronic data processing machine[dfir(al Judgment § 11(f).).3°  To the extent that
judgment termination would enable IBM to exercis@ogment its market power -- as the
Government suspects might be possible in the mnafkeSystem/390 mainframe or AS/400
mid-range computer products or services then IBM must show that the decree neverthegess
anticompetitive. As set forth below, if the decceastrains the exercisd IBM's market power
in either a primary market (such as System/390 freaires or operating systems) or aftermarket
(such as the market for service and parts for 8y8@0 mainframes), then IBM must show that
the net competitive benefits of these constraireoatweighed by the net competitive coéts.
The concerns expressed below about IBM's markeepave meant to be illustrative, not
exhaustive, and should be considered within théesbmf consumers' expectations and past

investments. Those investments likely took plaité the expectation that competition in

305ee alsovirgin Atlantic Airways v. British Airway$872 F. Supp. 52, 63 (S.D.N.Y. 1994) (denying
defendant's motion to dismiss monopoly leveragiagrtbecause "such a ruling is only possible orictha facts
have been developed, either on summary judgmeatdtertrial™).

3Ias we noted in th€onsolidated Replgit 9, we are concerned that "IBM may possess autisk
[market] power in the markets for hardware, rephaest parts and/or operating systems for larger coeng,
especially mainframes."

32This is because "the use of monopoly power, howlewefully acquired, to foreclose competition, to

gain a competitive advantage, or to destroy a ctilpgs unlawful." Ortho Diagnostic Sys. v. Abbott
Laboratories,822 F. Supp. 145, 153 (S.D.N.Y. 1998u¢tingUnited States v. Griffithi334 U.S. 100, 107 (1948)).
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primary and secondary markets would be at leaststadis it is today. The discussion below,
then, is meant to suggest to the Court only ouirpieary concerns, providing the context for

discovery.

1. IBM May Possess Market Power in the MarketSgstem 39Mainframes and Software.

Prima Faciaevidence of IBM's market power is IBM's marketrghavhich may account
for between 70 to 80 per cent of all mainfrarfies. See Allen-Myland v. International Bus.
Mach. Corp, 33 F.3d 194, 201 (3d Cirgert. denied115 S. Ct. 684 (1994). IBM's market
share of System/390 mainfrantésyhich we believe is a relevant market encompassévg
machines that are compatible with IBM System/39%@Wware and operating systems and used
compatible machines, may be even higher than 8&per And from what we have been able to
adduce so far, IBM is a monopolist in System/396rapng system softward. We believe the

decree has spawned for consumers two sources gfatitive alternatives in the primary market:

3Market share is important to a market power ingbiegause "[t]he existence of monopoly power
‘ordinarily is inferred from the seller's possersib a predominant share of the marketCaldwell v. American
Basketball Ass'n, Inc825 F. Supp. 558, 575 (S.D.N.Y. 1998u¢ting Eastman Kodak Co. v. Image Tech.,Inc.
_Us__ ,112 s.Ct. at 2081).

*4n this submission, the term "System/390" dendBdg's current and predecessor generation of
mainframe computers, ESA/390 (Enterprise Systenhifgcture) and operating systems. The System/380 i
successor to the System/360 (which was introdutéigdei mid-1960s) and System/370 and IBM's operating
systems provide for upward compatibility which alba consumer to use software applications foraaliee
system (such as the System/360) on later systarmk & the System/390). As IBM itself has notbid, t
obviously is of immense benefit to consumers wheatifvely are locked into the System/390 hardware a
software; IBM's 1994 Annual Report states at paje IWe also made sure that these advanced systmsin
all existing System/390 software. That's no smatisideration to customers who have invested niane $1
trillion in large system software."

% The statement that IBM competes against a "latgeber of computer manufacturertBi Prelim.

at 23) is unedifying because it fails to denotegtmuct markets in which the listed companies ampnd the
extent to which (if any) they exert competitive ggares on IBM. For example, many of these compapeear
to be personal computer manufactures, and, as,nbeGovernment tentatively does not oppose tetioin of
the Decree as applied to personal computers.
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manufacturers of compatible systems and vendes®its of used equipment (or
"independents”). And, as explained below, we areerned that termination of the decree
could injure this competition.

Without the decree, IBM may have greater oppotiesito exclude competing
manufacturers of compatible Central Electronic Clemgs ("CECs") as effective competitSfs.
By virtue of its monopoly control of System 390 ogaeng systems, IBM is in a unique position
to discriminate if it so chooses against competivagufacturers of compatible by denying them
the important interface information they curremdgeive pursuant to decree sections 1X(b)-(c)
when they purchase IBM mainframes and upon whielp tbly consistent with decree section
VII(d)(2) to ensure their CECs remain compatiblé¢hwBM's operating systems, the industry
standard’  Exlcusionary discrimination therefore could acifuBM withholds in whole or in
part important information relating to compatilyilir resorts to its practice before the judgment
was entered of restricting experimentation with théormation by competitor® To the extent
that the decree's disclosure provisions allowHerexistence of the competing CEC

manufacturers, the decree is procompetitive bedagsards against the risk those competitors

A System 390 mainframe is comprised of a numbdraofiware products. First, there is the CEC,
which generally is comprised of at least one Céftracessing Units (the "brains" of the system tftn can
execute more than 50 million instructions per se¢omain memory (the repository of electronic daften with a
capacity of hundreds of millions of characters) ahdnnels (which are the CEC's communicationstbnk
peripherals, transferring data to and from main mwmnder the commands of the CPU). Second, twere
peripherals (which consist of different productigrimgs, including tape and disk drives, printerd srminals).

The copyright laws do not protect this ifdee information because such information is thetke
compatibility with the products within the Syste®@@Bfamily of products. Computer Associates v. Alt&82 F.
2d 693 (2d Cir. 1992)

As we noted in ouConsolidated Rep)yat 10 n.7, until July 5, 1995, IBM committed ifggursuant to the
European undertaking to make timely disclosurdnefdrucial interface information necessary fordbsign of
System/390 compatible products. U.S. Selected Dabs34. IBM's withdrawal from the undertakingitsainto
doubt its future disclosure intentions, which haghtened our concern over the possible terminatighe
judgment's disclosure requirements and ban on pttely IBM to prohibit experimentation with its $g81/390
mainframe products.
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will have to enter an adjacent markie¢.( operating systems), in order to remain in the CEC
market.See Kodakl12 S. Ct. at 2091 ("one of the evils proscribgdhe antitrust laws [is] . . .
the creation of entry barriers to potential contpesi by requiring them to enter two markets
simultaneously."f?

We also are concerned that if the decree is teteih) IBM may exercise its power
against the independents, to the detriment of coesst  Post-decree, IBM may have little
incentive to continue to offer purchase optiong #ra no less favorable than lease options, as is
currently required by decree section IV (requi@llIlto sell at prices that are not substantially
more advantageous than lease charges and to maltepe options know to customers) and
section Vi(a)-(b) (requires IBM to offer to maintainachines that are owned by others and to
provide the same services to purchaser that itiges\to lease customers). Absent the decree,
there are a number of ways IBM could exercise ésket power to threaten the viability of the
independents. One possibility, is that IBM copfdmise to maintain only machines that it
leases and refuse to maintain the machines thapertient vendors provide. Some
independent vendors believe this would be fat#héir businesses. A principal reason
consumers consider independents (apart from poicgetition and financing competition) may
be because of decree section VI(a)-(c) (which essstivat machines remain eligible for IBM
maintenance so long as the used machines aregnificantly altered).

Additionally, IBM could exercise its market powterexclude the independents if,

post-decree, it returns tada factolease-only policy. This could jeopardize the cetitpve

Manufacturers of System/390 compatible systé'plug compatibles™) also may benefit from decre
section XV(b), which prevents IBM from tying itsn@us System/390 products together and from dexzeton
VII(d)(3), which prevents IBM from controlling ortleerwise subjecting to its approval products tlgtch to {.e.,
that are compatible with) those IBM products. Muoer, plug compatible manufacturers also benddinfdecree
section VI(b), in that IBM is enjoined from disciimating in its provision of the maintenance andaiepf IBM
System 390 products at mixed-vendor installatioiis guarantee of nondiscrimantory service may be
indispensable to competition in the System/390 etarklight of the dependence of virtually all Sysi¥390
installations on IBM's mainframe operating systa&ftveare.
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viability of the independents to the detriment ohsumers because the stock of equipment upon
which independents depend may shrink (and thikssoa source of spare parts when machines
are cannibalized). Moreover, post-decree thesgeting entities may not be provided with the
disclosure information they currently receive undecree section IX when they purchase a
mainframe; this information is integral to the ipgadents when they perform upgrades, which
often they do in the course of installing a usedmise*°

We anticipate that IBM will assert that smallepaeity computers and various types of
distributed networking computing environments cotageead on with mainframes. This is
IBM's prerogative, but to prevail on market defioit IBM must show the extent to which (if
any) non-mainframe computers share a cross-elgsticdemand with System 390 mainframes
(and the same showing would be expected of potestevant markets subsumed therein, such
as CPUs, operating systems and applicatiorgge Allen-Myland33 F.3d at 200Hayden 730
F.2d at 70-71. This in turn requires an assessofemhether smaller capacity computers are
reasonable substitutes for mainframes, takingaotmunt attributes bearing on the elasticity of
demand, including, the computing power, speed andrggy of mainframes and the ability and
willingness of consumers to switch to non-Syste® gtforms in response to either hardware

or software price increases by IBMSeesupra n. 16.

In light of the enormous investment thatsioners have made in System/390 prodges,supraiote --,
we have doubts that consumers would or could sveitedly from IBM products in response to an exerofse
monopoly power by IBM. For many customers, thisstantial investment in software means effectitieit they
are locked-in to the System/390 architecture. Qetagonversion of their systems to alternativéfpiens in
many instances would provide for solutions thatfionally are not equivalent to mainframe solutiansl in any
case most often would be prohibitively expensiveis our understanding that most System/390 coessim
literally have millions of lines of code of custarad applications programs that have been writtethfo
particular functions and interfaces of the Syst&®/8nvironment and that conversion of these progriam
extremely expensive. Additionally, consumers wdudgre to incur the opportunity costs associatet diierting
skilled programmers away from developing new agppicns to the task of porting existing applicationis
appears that few consumers would make this enoringastment of time, money and human resources in
response to an exercise of market power by IBM.er&fsome customers would make the switch to ferdiht
computer system, we have learned of nothing thatdvorevent IBM from exploiting its market powerlgias to
those users that would not switch.
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2. IBM May Possess Market Power in the AftermagKet Service and Partf System 390
Mainframes and AS/400 Mid-range Computer Products.

TheAllen-Mylandcase potentially is instructive on some of theegoment's concerns
about outright termination of the decree as ittesddao competition in aftermarkets. In
Allen-Myland plaintiff Allen-Myland alleged that IBM violateBherman Act 88 1 and 2 by
creating an upgrade pricing policy effectively wihiceed IBM mainframe upgrade installation
service to the IBM parts needed to perform theiserthereby allegedly injuring competition in
the tied product market in which Allen-Myland congx the market for reconfiguring and
upgrading mainframesld. at 199*' In vacating the district court's finding that |BEtked
market power in the market for mainframe computie Court of Appeals noted that "[w]hen
the [district] court broadened [the] markieét it believedshared cross-elasticity of demand with
large-scale mainframes, IBM's market share drofymed as high as 79% to under 34.4% . . . "
Id. at 201 (emphasis added and citations omitted).

As we noted above, the switching costs inherentiggating mainframe applications to
non-mainframe computing platforms should be a faxfukbis inquiry; certainly the
Allen-Mylandcourt recognized the importance of switching cos&ssessing whether IBM
possesses market power: "[i]f it is prohibitivelypensive to switch to a smaller capacity
computer before the normal end of an applicatictesy's life cycle, then IBVat least for those
locked-in customersvould not face any realistic competition from smathachines and would

thus possess market power as if they did not éxist. at 205 (emphasis added). Because the

41 allen-Myland defined large-scale mainframes as coteys that are "among the largest in memory
capacity, the fastest in computing speed, and th& pxpensive of computers availablefllen-Myland 33 F.3d
at 201 Quoting Allen-Myland v. International Bus. MacB93 F. Supp. 262, 270-71 (E.D. Pa. 1988)).

“’The Court of Appeals observed that "[m]arket poisatefined as the ability to 'raise prices or to
require purchasers to accept burdensome termsdhbt not be exacted in a completely
competitive market." Allen-Myland 33 F.3d at 200quotingUnited States Steel Corp. v. Fortner Enters.,,Inc.
429 U.S. 610, 620 (1977)).
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district court cited only "anecdotes" suggestirgf gmaller computers compete against
vigorously against mainframes, the Court of Appaalshonished against reliance upon an

incomplete set of facts:

[o]ur review of the record, however, shows thatenohthe incidents mentioned involved a
mainframe user with a significant base of applaadisoftware and data that would have
to be rewritten and converted before the applicatimuld be moved to a smaller
computer. Indeed, in the vast majority of cades,customer was developing a new
application and had an unfettered choice of whyple bf computer to purchase. Ina
few others, the system was approaching the end akeful life and was slated for
replacement. This evidence, then, does not supip®tonclusion that there was not a
significant lock-in problem.

Allen-Myland 33 F.3d at 205-06.

TheAllen-MylandCourt's concern for IBM's exploitation of markewyger against
"locked-in" end users was animated by the Supremet@ decision ifcastman Kodak Co. v.
Image Tech. Servs., In&04 U.S. 112 S. Ct. 2072 (199Kqlak’). See Allen-Myland
33 F.2d at 205-06citing KodaR. InKodak Eastman Kodak manufactured photocopy
equipment that it sold in what may have been a etitive markef® Plaintiffs, independent
service operators who provided service and repdfiodak equipment, alleged that Kodak
unlawfully had tied the sale of service for Koda@ugment to the sale of parts for Kodak
copiers, in violation of Sherman Act § 1 and hadrapted to monopolize the sale of service for
Kodak machines in violation of Sherman Act § 2 éstricting the availability of the necessary
repair parts to independent service operatordiilege Technical. Kodak 112 S. Ct. at 2078.
Kodak argued that it could not possess any mawepin the aftermarket for service and repair
because it lacked market power in the market for c@piers. Id. at 2082. The assumed

absence of market power in the primary market (f@giers), however, was not dispositive as a

43 Before the Supreme Court, respondent Image Teghdid not contest Kodak's assertion that its
market shares indicated a competitive equipmenkebarKodak 112 S. Ct. at 2081 n.10. This question, along
with the other issues in the case, is being tmetthé Northern District of California.
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matter of law. Id. at 2084** Rather, the Supreme Court held that under cectainmstances,
the fact that the buyer of such equipment was lddh® a single supplier could give rise to a

finding of market power:

[i]f the cost of switching is high, consumers whieeady have purchased the equipment, and are
thus "locked-in", will tolerate some level of seriprice increase before changing
equipment brands. Under this scenario, a seltditably could maintain
supracompetitive prices in the aftermarket if titching costs were high relative to the
increase in service prices, and the number of kbékeeustomers were high relative to
the number of new purchasers.

Kodak 112 S. Ct. at 2087. Rejecting "[l]egal presummmsi that rest on formal distinctions
rather than actual market realities”, 112 S. C2(&2,id., the Supreme Court noted that "[t]he
extent to which one market prevents exploitatioamfther market depends on the extent to
which consumers will change their consumption a# product in response to a price change in
anotherj.e., the 'cross-elasticity of demand"ld. at 2083

We share the concern of tAen-Mylandcourt. Accordingly, to assuage our concern
about IBM's market power in aftermarkets absentiteree, in this proceeding, IBM must

demonstrate whether and the extent to whiatent System/390 or AS/400 useas and would

“The Court observed that "there is no immutable jghysaw -- no 'basic economic reality' -- insigfin
that competition in the equipment market cannokistavith market power in the aftermarketsKodak 112 S.
Ct. at 2084. Moreover, the Court also rejectedighit Kodak's argument that as a matter of lawnglsibrand of
a product -- such as service and parts for Kodalecs (which were not interchangeable with other
manufacturers' services and parts) -- can nevarrbievant market for antitrust purposeodak 112 S. Ct.
2090 ¢iting, inter alia, du Pont351 U.S. at 404). Thus to the extent partsBdd bystem/390 mainframes are
not interchangeable with parts from other mainfranamufacturers, those parts may constitute relevankets.

4ﬁ<odak'semphasis on the primacy of record facts over exintheory was echoed by the Supreme
Court inBrook Group v. Brown & Williamson Tobagchl3 S. Ct. 2578, 2591 (1993) (rejecting predafoiging
scheme in oligopoly setting because facts indicttatlalleged predator could not recoup monopadfifsrto
recover from below-cost pricing) ("theory will nstiand in the way of liability" when "the realitiethe market
and record facts" indicate that liability has oced) iting KodaR. See alsd-.T.C. v. Indiana Federation of
Dentists 476 U.S. 447, 461 (1986) (restrictive dental pcast have to be "viewed in light of the realityath
markets for dental services tend to be relativebalized.); Balaklaw v. Love|l14 F.3d 793, 799 (2d Cir. 1994)
("[t]he basic principle is that the relevant marllefinition must encompass the realities of contipeti") (internal
quotation marks omitted).
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switch over to alternative computing environmentsasponse to an exercise of market power.
Indeed, the government's preliminary discussiornk seme mainframe end users suggests that
for certain data intensive computing tasks, theeena substitutes for mainframes. Moreover,
for certain tasks for which theoretically a suhgétmay exist, many end users have invested
enormous amounts of time and money into develogpglications that run on IBM mainframes
and operating systems. To switch away from IBM pating environments, then, could require
inordinate amounts of human resources, money amal ti

Such "switching costs" are one of the market ftieal' to which courts increasingly are
becoming sensitive. So, when confronted with argitissues in the context of complex
purchases such as computer systems, courts unuetbtd they must direct their factual
inquiries into whether competition in the primagué@ment market obviates derivative market
power opportunities that may be exploited fromrastalled base of consumers that is
"locked-in" to the purchase, potentially relianbaghe manufacturer for aftermarket support or
service. See, e.g., Virtual Maintenance Inc. v. Prime Compunc, 11 F.3d 660, 666 (6th Cir.
1993) (remanding for new trial in light &fodakon question of whether computer system
manufacturer exercised market power in aftermarietds software updates despite interbrand
competition in primary market for package of mimqmuters and software). Accordingly, as the
Government indicated in its Consolidated Reply-&D9assessing the competitive implications
of IBM's motion therefore requires an evaluatiomwiether any of IBM's customer currently are
"locked in" to any of IBM's products in a manneatthas conferred market power and whether
the exercise of that market power is beneficiafyited by the decree, which enjoins potentially
exclusionary conduct like the refusal to sell sgads and providing maintenance manuals to
independent service companieéSee, e.g.Decree 88 VI(c) (directing IBM to sell at reasblea
and nondiscriminatory prices repair and replacemarts); VIi(c) (enjoining IBM from

requiring any lessee or purchaser to have IBM rdpair electronic data processing equipment);
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IX(b)(requiring IBM to make available to customeawrsd independent service organizations at
reasonable and non-discriminatory terms techni@dérmnals relating to service and repair that are
provided to IBM's own maintenance and repair engxay.

Whether the decree constrains IBM's exercisetefrafirket market power is relevant
both to the mainframe environment -- a market dschabove where the Government suspects
IBM possesses primary and perhaps derivative makeer -- and also to smaller mid-range
computers such as the AS/400 where IBM may posgtssnarket power in light of the large
installed base and software investments of AS/4@0su To meet its burden, and assuage
government concerns, one would therefore expect i@show that there is, in fact, "unfettered
customer choice'lBM Prelim. at 22.), in these markets, a characterizatiomdfweser
competitive options that rules out any lock-in effe IBM also must show that by virtue of
decree sections VI(c) and IX(c) it is "impairedsieking to exchange [parts and technical]
materials with other manufacturers" and that theeffect of that impairment is anticompetitive.

So to the extent the decree imposes on IBM a "datgeal fairly with competitors in
aftermarket goods and services (such as selling g@ats and providing manuals to independent
service operators) obvious questions are what impacld decree termination have on
competition in the primary and secondary marketsvanat are IBM's intentions with respect to
independent service operators. If IBM plans teaiginue its dealings with independent service
operators, then an important question is whetheasta valid business reason for doing so and if
it does not or the legitimacy of the proffered Imesis reason can be drawn into question, then
this would auger in favor of retaining the decre®ee, e.g., High Tech. Careers v. San Jose
Mercury News996 F.2d 987, 990-91 (9th Cir. 1993) (reversirangof summary judgment for
defendant newspaper who refused to continue cgrggivertising producer's insert as a genuine
issue of material fact existed as to whether defetisl proffered business justification was

pretextual; "[w]hether valid business reasons nabéigt a monopolist's conduct is a question of
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fact”) (citing Eastman Kodak supi 2091 n.32Aspen Skiing Co. v. Aspen Highlands Skiing
Corp, 472 U.S. 585, 602-05 (198%)ahu Gas Serv., Inc. v. Pacific Resources, 883 F.2d
360, 368 (9th Cir.)gert. denied488 U.S. 870 (1988)). Thus it is conceivabletjutesree, IBM
could have no incentive to continue to maintaindusguipment as available for IBM
maintenance, to repair used equipment sold by e#dors or even to sell repair parts and
manuals to third parties that it regards as corntgsti

To be sure, IBM cites as one of the argumentsefoninating the decree that a vibrant
used equipment/service industry exist$BM Prelim.at 17-18)!° But in heralding the
competitive influence of these entities, whose ttvedBM agrees was a purpose of the decree,
IBM begs the question: if the decree is the redbanthis industry has continued to exist, then
we must assess whether retention of the decre@aatever in part furthers the public interest in

competition.
C.IBM's Arguments Do Not Address The Central Issbid/hether Termination of the Judgment
Would Harm the Public Interest In Competition.

Although IBM counsel conceded at the June 19 hgdhat the Court must consider the
impact of vacating the judgmefitjit nonetheless invites the Court to grant its omtivithout
any regard for whether termination would injure plublic interest in competition. IBM
presents a plethora of arguments in support eégaest that the Court ignore the impact of
judgment termination on consumers. Thus, it argo@sthe market for tabulating machines,

which was the subject of the complaint, has nastexi for many yearslBM Prelim. at 5) ("That

4" IBM counsel stated:

We said, | thought fairly clearly and specificalyvhat we think the issues are. And they do ntitey should not be
read to say that there is no reason to look aintpact of vacating the provisions of the decreatsith our motion
is directed. That would be, frankly, quite sillpasition to take. And we don't take it.

(Transcript of June 19, 1995 Hearing at 19.).
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fact alone should be dispositive of IBM's motiortéaminate.”). It similarly argues that the
viability of the judgment must be evaluated sotatythe basis of the conduct and market alleged
in the complaint and that, since IBM's market poimethe tabulating machine market no longer
exists, any purposes of the judgment in "dissipgtite possible effects of that alleged power in
other areasi.e., EDPM) have been fulfilled ..."(Id. at 8.). It complains that, if it is required to
show that termination would not harm the publi@iest in competition, "then the Government's
dismissal of its 1969 suit as 'without merit' wobklmeaningless." Id. at 10.). It suggests that
it should benefit from the government's policy, jgigal many years after entry of the judgment,
of generally limiting decrees to terms of ten yeafkl. at 11-12.).

Finally, IBM submits that its evidence must addresly three issues. It plans to
demonstrate the purposes of the judgment and phawehey have been fulfilled. It plans to
show that the computer industry has changed dadigtgince the judgment was entered. And it
plans to show that the judgment harms competitiom&reasing IBM's costs and making it a
less effective competitor. Id; at 13-14.).

As we demonstrate above, to obtain relief in tiaise, IBM must only prevail on the first
of the three issues it has identified by showirag the purposes of the litigation as incorporated
in the judgment have been fully achievednited Shoe391 U.S. at 248, 88 S. Ct. at 1499. To
make this showing, IBM must prove that conditioasdrchanged sufficiently such that
continuation of the judgment in any current masketlld no longer serve to promote the public
interest in competition. However, IBM does notgwee to show that the purposes of the
judgment have been fulfilled, or for that matterkeany other showing, in the context of current
market conditions. Consequently, IBM's proffergalence will not be helpful in showing
whether continuation of the judgment would harmghblic interest in competition Western

Elec. Co, 900 F. 2d at 30%merican Cyanamid Cp719 F. 2d at 567.
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