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The United States submits this Memoram@usupport of its motion for a protective order
and in opposition to defendant International Busénlachine Corporation's ("IBM") motion for a
protective order.
I. OPEN ISSUES
The undersigned certifies that the GovernmentiBMIhave negotiated in good faith to agree on
all aspects of a confidentiality stipulation andtpctive order, but despite our best efforts, three

principal issues divide the parties:
A.IBM's business employees and in-house counsellghmt obtain confidential information

The parties have been unable to agree on the @i designation of confidential information
and the scope of disclosure. IBM's proposed ptistorder contains a two-tiered designation system
IBM would classify research and development infaioraand trade secrets as "confidential" and would
classify other information that, if disclosed, wdbtimaterially affect the producing party's business
commercial or financial interests" as "highly calefintial." The Government's proposed protectiveiord
protects the identical information, but combines ithformation into a single "confidential”
classification. CompareGov't Protect. Ord.Ex.1 at { 1(ajvith IBM Protect. Ord, Ex. 2 at { 1(a) &

(b).) Under IBM's two-tiered classification systemonparty research and development information and
trade secrets designated "confidential" could Beldsed to an unknown and potentially unlimited
number of IBM "directors, officers, and employeedriformation designated "highly confidential" cdul
be disclosed to an unknown number of unidentifid in-house litigation counsel.

To prevent competitive injury that would flow fragisclosing another person's
commercially-sensitive information to IBM, the Gomment's proposed protective order would deny
IBM's business employees and in-house counsel aitaedl confidential information, whether classdi
"confidential” or "highly confidential" under IBMgroposal. The Government's proposed protective
order, however, permits IBM's outside counsel amgpendent experts to have access to such
confidential information. QompareGov't Protect. Ord.Ex. 1 at 1 7(c), (d), and (g)ith IBM Protect.

Ord., Ex. 2 at 11 6(c)-(f) and 7(c)-(e).) The Governtiseproposed protective order strikes the



appropriate balance between IBM's need for acoeasdther person's confidential information against
the risks and consequences of disclosure of sdomiation to IBM's business employees and in-house
counsel.

Resolution of IBM's motion to terminate the judgrheill require an assessment of the likely
competitive effect of judgment termination in maskéor AS/400 and System/360 ... 390 products and
services. This assessment will require the praoniatf highly-sensitive commercial information from
IBM and from IBM's competitors, customers and otbersons who are not parties in this litigation.
(Brown Decl.Ex. 3 at 1 2.)

The Government has initiated efforts to obtaievaht commercial information from IBM.
Under the terms of an interim confidentiality agneat, IBM has produced a handful of its recent
AS/400 and System/360 ... 390 marketing plans. & characterized these plans as "constitut[ing]
some of the most sensitive commercial informatiothe IBM company.” 1BM's Memorandum in
Support of its Motion for Entry of an Appropriateofective Order to Govern Confidential Information
("IBM Protect. Memd) at 1.) The Government's August 4, 1995, discpvequest seeks from IBM
additional information, including sales, marketiagyertising and research and development plans and
strategies; price, profit and cost analyses anal; daitd customer information and other competitive
information. IBM has characterized this additioimdibrmation as "highly sensitive commercial
information." Id.

The Government has informed third parties thaflitheed to obtain similarly "highly sensitive
commercial information" from IBM's competitors, toimers and other third partiesBrown Decl.Ex. 3
at 12.) IBM's one-sided proposed protective ofdiés to adequately protect the rights and nedds o
those nonparties.

Because nonparty commercially-sensitive infornmatgocritical to the resolution of the issues
raised by IBM's motion, the Government has desdrdial provided copies, when time permitted, of
IBM's and its proposed protective orders to vari®h competitors and other parties from whom we

will need to obtain information. In response, IBMirect competitors in the United States and abroa



in the following markets provided declarations:) Igrge scale mainframe systems which are
architecturally compatible with the IBM System/360390 (Amdahl Corporation, Hitachi Data Systems
Corporation, and Fujitsu Limited); (2) repair andimenance of IBM's AS/400 and System/360 ... 390
products (Bell Atlantic Business Systems ServitB&BSS")); (3) the sale of used IBM equipment
(Nelco, Ltd.; AT&T Systems Leasing Corporation ("&T"); El Camino Resources; Computer Sales
International, Inc.; and Meridian Leasing Corparaji and (4) financing of both new and used IBM
equipment (Nelco, AT&T, El Camino, Meridian Leasimgnd Computer Sales International). Several of
these IBM competitors are also authorized IBM desafblelco and El Camino). The Government also
obtained a declaration from Computer Lessors araddbe Association ("CDLA") and a letter outlining
the expected testimony, after her recovery frone#k, of the Executive Director of Independent ierv
Network International ("ISNI"), two industry tradessociations. Brown Decl Ex. 3 at § 33

The nonparty declarants are unanimously opposi#Mcts proposal to allow IBM's business
employees and in-house lawyers to have accesgitoccttimmercially-sensitive information, whether
classified "confidential" or highly confidentialdhd unanimous in their support of the Government's
proposed protective order that limits disclosuré&tig's outside counsel and independent experts.
(Handschuh DeclEx. 4 at § 7Recker DeclEx. 5 at 1 6-7Felice Decl.Ex. 6 at ] 10-12Poisson Decl.
Ex. 7 at 11 12-13Steinback Declex. 8 at 1 7-81armon Decl.Ex. 9 at 1 10-11yYamaji Decl Ex. 10
at 1 7;Hansen DeclEx. 11 at 1 11-12olster Decl.Ex. 12 at 11 8-9elson DeclEx. 13 at 1 10-11;
see alsd_etter from Eiszner to Browof 8/15/95, Ex. 14 at 2.) Gregory Handschuh, AnhlidaVice

President and General Counsel, succinctly statepdhition of all declarants:

! The following persons submitted declarationsppasition to IBM's proposed protective order andupport of the
Government's: Gregory Handschuh, Vice Presidethi@eneral Counsel of Amdahl Corporation (Ex. 4inda M. Recker,
Vice President and Chief Counsel of AT&T (Ex. Skeghen J. Felice, Vice-President of Sales and @ipasa BABSS (Ex. 6);
David E. Poisson, President and Chief Operatingc@ff CDLA (EX. 7); Kenneth B. Steinback, Chairnaamd Chief Executive
Officer, Computer Sales International, Inc. (Ex.Bavid E. Harmon, President, El Camino ResourEes 9); Katsuro
Yamaji, General Manager, Fujitsu Legal and InduRejations Group (Ex. 10); Frederick W. Hansen,dttige Vice
President of Hitachi Data Systems Corporation (B; John Polster, Associate General Counsel, Ngrideasing
Corporation (Ex. 12); and Richard Nelson, Presideetco, Ltd. (Ex. 13). The Government was unablebtain a
declaration from ISNI because of the severe illésts Executive Director. James R. Eiszner, ISNUtside counsel,
discussed the issue of a protective order withetkecutive Director before her illness and submitidetter (Ex. 14) that
reflects his understanding of ISNI's viewsBrgwn Decl Ex. 3 at{ 3.)



Amdahl has been advised that the Government ha®ged a protective order in which
disclosure of any information provided by Amdahtlatesignated as confidential and
proprietary would be limited to outside counsel antside experts, and has seen a copy
of the proposed protective order as provided to i@MAugust 4, 1995. Amdahl
strongly endorses the limitations on disclosureaioed in the proposed protective order
as necessary to the adequate protection of angniatmn provided by Amdahl which it
considers to be proprietary and confidential.

(Handschuh DeclEx. 4 at § 7.)

All declarants state that they expect the Govemrerequest the production of information

relating to sales and customers; business plansteatégies; research and development informatidn a
technology assessment studies; and sales, priceoshdnalyses and dataSeg e.g.,Felice Decl.Ex. 6
at  5;Harmon Decl Ex. 9 at 14.) The Government will indeed séwk information. Brown Decl.
Ex. 3at 12.) Each declarant indicates thattie of information is "highly sensitive" or "highl
confidential" and that disclosure to IBM would giNeiM a significant competitive advantage and
severely jeopardize its ability to compete in ralevAS/400 and System 360 ... 390 marketSee( e.g.,
Recker DeclEx. 5 at | 4-5-elice Decl.Ex. 6 at 11 5, 8\elson DeclEx. 13 at 1 4, 6-7.) The danger
of competitive harm is especially acute here bex#ibl is the dominant competitor in the manufacture
of System/360 ... 390 compatible processbiandschuh DeclEx. 4 at T 3); the provision of repair and
maintenance service for the AS/400 and System/3800 Felice Decl.Ex. 6 at  2); the sale of used
AS/400 and System/360 ... 390 equipm&tgléon DeclEx. 13 at § 3); and the provision of financing fo
AS/400 and System/360 ... 390 equipméah)

The concerns expressed by Stephen J. Felice, Rfasident of Sales and Operations of BABSS,

are representative:

BABSS is opposed to disclosure of its confideritiédrmation to any employees of IBM, even if
there were provisions in the applicable protectikger that required the IBM employees
to use BABSS confidential information solely forrpases of the consent decree
termination proceedings. Assuming tiena fidesntentions of IBM employees to
comply with such a requirement, BABSS neverthebedieves that employees of IBM
will be unable to comply with the order. As a pireal matter, it is difficult for a
person, who is given highly confidential informatithat is to be used for one purpose,
not to use that information -- even if unintentitypar subconsciously -- for another
purpose. Moreover, should this happen, enforcemiethte protective order is nearly
impossible.



(Felice Decl.Ex. 6 at T 11.)

The declarants offer concrete examples of the etithe harm that could flow from disclosure
of commercially-sensitive information to IBM busssxemployees. David E. Harmon, President of El
Camino, correctly surmises that the Government askyfor bid documents and explains that such
documents appear to be the type of document IBMdvdassify as "confidential" and, therefore, be
subject to disclosure to IBM business employeedarrpon DeclEx. 9 at 1 6.) These documents,
when viewed as a whole, will reveal El Camino'gésed customer base, its overall bidding strategly a
pricing, and disclosure of this information "to th@minant market participant, IBM would be
disastrous." I¢l.) Similarly, research and development informatippears to be the type of
information IBM might classify as "confidential.'Research and development information might include
BABSS' proprietary advanced diagnostics servicestaols and methodologies for use in servicing IBM
equipment. This information, in the hands of IBMsmess employees, could be used to neutralize
BABSS' attempts to differentiate its service fra's. (Felice Decl.Ex. 6 at § 7.) Disclosure to IBM
business employees might also place in jeopardparty relationships with their customers because
customer confidential information contained in narp documents might be disclosedRe€ker Decl.

Ex. 5at15.) Certain competitors, such as AmdablHitachi, are particularly susceptible to sesio
competitive injury because their customers are iéget on the System/360 ... 390 operating system an
related software, which are controlled by IBMHafidschuh DeclEx. 4 at § 6Hansen DeclEx. 11 at

17)

The competitive concerns are not eliminated effamonparty's confidential information is
disclosed only to IBM's in-house counsel. Sevdeglarants expressed concern that IBM intends to
grant an unknown number of unnamed in-house litigaaccess to their confidential information.
(Poisson DeclEx. 7 at § 10Harmon Decl.Ex. 9 at § 8Nelson DeclEx. 13 at 1 8.) Others expressed
concern that IBM has failed to provide any assueahat IBM in-house litigators "will not later aicta
business capacity for IBM or will not provide coehs transactional matters at a later dateNel§éon

Decl. Ex. 13 at | 8accord Felice Decl.Ex. 6 at § 12Handschuh DeclEx. 4 at | 8Poisson DeclEx. 7



at 1 10;Steinback DeclEx. 8 at § 6Harmon Decl Ex. 9 at | 8Polster DeclEx. 12 at 1 7.) Simply
curing these defects, however, will not removertble that disclosure of confidential informationutd
alter the current playing field on which the dealsts compete with IBM. Several declarants have
legally obtained IBM-related transactional datarirtBM customers who have entered into
confidentiality agreements with IBM. If this infoation were disclosed to IBM's in-house litigators,
they would be in a better position to recommenddttadting of stricter or different confidentiality
agreements, to the detriment of IBM's competitofslarmon Decl Ex. 9 at { 9Polster DeclEx. 12 at
7; Nelson DeclEx. 13 at 19.)

Declarants also note that IBM is represented ligide counsel with vast experience in handling
IBM's antitrust litigation in the computer industtiius minimizing any need for IBM's in-house liigrs
to review the confidential information of third pias. §elice Decl.Ex. 6 at § 12Poisson DeclEx. 7
at 7 10;Harmon Decl.Ex. 9 at  8Nelson DeclEx. 13 at | 8; see also Brown Deckx. 3 at 1 17.)

Most nonparty declarants have indicated theirimghess to respond to reasonable requests for
information to aid the Government's and the Coudifssideration of IBM's motion to terminate if,aat
minimum, any protective order restricts disclosoiréheir confidential information to IBM's outside
counsel and independent experts. If such safeguaednot in place, these same declarants stdte tha
they may each separately intervene to preventatiso of their confidential information to IBM's
business employees and in-house lawyetdan@ischuh DeclEx. 4 at 7 9Recker DeclEx. 5 at 1 6-7;
Felice Decl.Ex. 6 at 1 9-10Roisson DeclEx. 7 at 11 12-135teinback DeclEx. 8 at 1 7-8Harmon
Decl. Ex. 9 at 11 10-11Yamaji DeclEx. 10 at {1 6-7/olster DeclEx. 12 at {1 8-Qelson DeclEx.

13 at 11 10-11.) Moreover, two declarants witkvaht information located outside the United States
state that, without adequate safeguards, theyowiless inclined to provide such information thayrbhe
beyond the Court's power to compeldafidschuh DeclEx. 4 at § 9Felice Decl Ex. 6 at 9.) Thus,
IBM's proposed order would impede discovery andddhe Court to act on numerous individual

requests for additional protectionBréwn Decl.Ex. 3 at  4.)

B. The protective order should provide a mecharn@allow third parties to provide meaningful




assistance

IBM's proposed protective order fails to providmachanism to allow third parties to gain
access to IBM confidential information to assis tBovernment and the Court in analyzing the
competitive effects of terminating the Final Judgtfe

The Government's proposed protective order exigrpssvides for the possibility that IBM's
confidential information may have to be disclosedhird parties to allow them to assist the Govesnin
and permit their meaningful participationasicus curiae (Gov't Protect. Ord.Ex. 1 at  7(i).) Just
as the protective order must prohibit the inappedprdisclosure of nonparty confidential informatio
IBM, the Government is mindful that adequate sadeds must be in place to protect against the
inappropriate disclosure of confidential informatiof IBM or other persons to any third parties who
may assist the Government in this action. Accajlgirany disclosure of confidential information to
third parties would be subject to the same ternapady to IBM and, thus, would be limited to a thir
party's outside counsel and independent expd(its. at  7;Brown Decl Ex. 3 at 1 9-10.) To further
minimize any risk, no disclosure will be made ty #mrd party assisting the Government or the Casrt
amicus curiaavithout first giving the protected party noticedathe opportunity to object. Gov't
Protect. Ord, Ex. 1 at 11 7(i), 8&ee Brown DecEx. 3 at § 10.) If the protected party objedts, t
Government's proposed protective order would pibHibclosure until after the Court has ruledd.)?
This is the same procedure that currently existieuthe Interim Confidentiality Agreement.Brown
Decl. Ex. 3 at 1 14Barbur Decl.Ex. F.)

The Government, in opposing intervention in thdse; argued that some third parties may
nonetheless assist in developing evidence on thpetitive effects of judgment termination and might

also assist the Court as traditioaaticus or in a more active role as "litigati@micus curiag'

2 |IBM has consistently objected to any suggestim & third party could have access to IBM's canftal
information or have an opportunity to discuss tigaiicance of such information with the GovernmenBrown Decl.Ex. 3
at 11 12-13.)

® The Government's proposed protective order iresuithin the definition of "party” any third panyho may be
granted access to protected information pursuathtetéerms of the order. Of course, includingdhgarties in the definition
does not confer upon them party status. Theyrataded in the definition to make clear that, éytare authorized to review
confidential information, they are bound by alltieé¢ terms of the protective order.



(Consolidated Opposition of the United States toidfat to Intervene and Preliminary
Recommendations Regarding Participation by Amiausag at 3, 18-20.)

The Government continues to believe that thirdypassistance will be useful to development of
an adequate record, in view of the complexity amdsual posture of this case and IBM's objectiorento
investigation with meaningful discovery.Briown Decl Ex. 3 at 111 5-8.) The Government has sought in
the past, and anticipates it will continue to seefarmation and analysis from at least two thiedtjes,
ISNI and CDLA. (d.at 18.) The Government also anticipates thatly seek to disclose IBM
confidential information to ISNI and CDLA to obtatineir assessment of it.Id() ISNI and CDLA
stand ready to participate in any way appropriate & granted access to IBM confidential infornoati
agree to be bound by the terms of any protectitered by the Court. Poisson DeclEx. 7 at { 6;
Eiszner LetterEx. 14 at 2.)

ISNI and CDLA also indicate that they will seekve of the Court to participate in this case
beyond the role traditionally exerciseddyicus curiaeand will seek access to IBM's confidential
information in order to present expert testimonPoisson DeclEx. 7 at 1 2, 4&iszner LetterEx. 14
at 1-2.) Such expert testimony could facilitate tlevelopment of a more complete record for therCou
and ISNI's and CDLA's outside counsel and indepetnebgoerts may need access to IBM confidential
information to participate in a meaningful wayBrg¢wn Decl.Ex. 3 at  11.)

The Court, in denying intervention, indicated thhatould consider applications to participate in
this action asmicus curiaeand noted that the Government contemplated a sulrstantial role for
some third parties as "litigatimgmici.” United States v. IBIMNo. 72-344 (AGS), slip. op. at 6-7
(S.D.N.Y. June 16, 1995) (Ex. 17). The Court nmmtid "the Government's position because it further
confirms that status other than that of formalrve@or will adequately protect the interests of the
Proposed Intervenors.'ld.

The Government's proposed protective order doesamder any rights on any third party, nor
does it grant them access to confidential inforamati It simply establishes a procedure through fvhic

the Government or the Court may at some future sk the assistance of third parties, in anticipat



that some third parties may need access to coniadematerial to offer meaningful assistance. The
propriety of any disclosure can be consideredatithe a disclosure request is made. In contiist,
has refused even to include a mechanism in itsqzexb protective order for third parties to request
access to confidential information.

C. Government's right to retain and use confidémtfarmation for law enforcement purposes

Guided by strong public policy, standard Departinpeactice is to seek protective orders
containing provisions that expressly grant the Govent the right to use and maintain confidential
information for law enforcement purposes. Thus,@overnment proposes the inclusion of a savings
clause to permit disclosure of confidential infotiom, after taking appropriate steps to preseree th
confidentiality of such information, to authorizezpresentatives of the Executive Branch, in thesmu
of legal proceedings to which the Government isudyp for securing compliance with the final
judgment, and for law enforcement purposes or lasrafise required by law. Gov't Protect. OrdEx. 1
at 1 10(b).) In any legal proceeding (other thas &ction or a grand jury proceeding) in which the
Department intends to disclose confidential infaiiora the Department will provide advance notice. (
Id. at § 11.) Additionally, the Government couldaietconfidential information after termination of
these proceedings for law enforcement purposes otheerwise required by law. (Id. at T 15.)

IBM would limit the Department's use of confidettinformation to final judgment proceedings
or where expressly authorized by lawiBN! Protect. Ord.Ex. 2 at 1 10 & 15.) IBM offers no
reasoned basis for opposing the Government's pagpos does it explain how its confidentiality
concerns are not fully protected under that proposa

The provisions proposed by the Government arenatéo permit the Department to carry out

its law enforcement mission of protecting competiti (Brown Decl.Ex. 3 at 1 18.)

D. IBM's remaining objections to the Governmentsposed protective order are without merit

1.Inadvertent waiver of attorney-client privilege

The parties disagree as to whether the Court drenter a protective order that overrules

established Second Circuit law regarding the ingtdwé production of privileged documents. The



Government agrees to be bound by the law of ther®ke€Circuit and has proposed an appropriate
mechanism to allow a producing party expeditiodslgbtain the return of any inadvertently produced
document without resort to the Court. The Govemtnpeoposes that, upon receiving notice that a
privileged document has been inadvertently produtterlreceiving party thereafter will make no uge o

it and will preserve the status quo. If the pradg@arty can establish that the document was
inadvertently produced, for example, by providimgadfidavit explaining the circumstance of the
production, the document will be returned. IBM,tbe other hand, demands the return of any
document claimed to have been inadvertently pradlacel would deny the receiving party and the Court
the right to inquire into the possibility of waivieased on the circumstances of the disclo$ure.

(Compare Gov't Protect. Ord., Ex. 1 at {di#th IBM Protect. Ord., Ex.2 at 14

2. Advance disclosure of economic experts amggues who have had prior access to
confidential information

IBM's proposed protective order would require @@/ernment to give IBM notice before
disclosing confidential information to independenbnomic experts or to any person whom counsel for
any party in good faith believes to have been &giaant in the confidential communication. The
Government will not stipulate to requiring advameogice in these two situations, because such nigtice
not necessary to protect IBM's legitimate interests serves only to give IBM an unfair litigation
advantage. Gompare Gov't Protect. Ord. Ex. 1 at  7(d)with IBM Protect. Ord. Ex. 2 at 11 6(f),

(h) and 7(e), (9)

3. Confidentiality designations

The Government's proposed protective order contain provisions to ensure that the producing

parties are not over-inclusive in their designatidonfidential information and that the publidiwi

4 Moreover, IBM's proposed order seeks the retfiinazlvertently produced materials on any groundl ismot
limited to privileged information. Thus, it coupgtrmit demands for the return of information wheriter review might
reveal that the information initially could havedpewithheld because, for example, it is not rel¢waris merely cumulative of
other information.
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have the greatest possible access to the proceetingistent with the need to protect confidential
information. The Government would require thatcathfidential designations be made in good faith.
IBM refuses to make this commitmentCdmpare Gov't Protect. Ord., Ex. 1 at T 2 witM Protect.
Ord., Ex. 2 at 19 The Government also would require that confid¢mportions of documents be
specifically marked where the entire document iscomfidential. Again, IBM refuses to make this
commitment. CompareGov't Protect. Ord., Ex. 1 at {with IBM Protect. Ord., Ex. 2 at 1.B

4, Separate ESO/TUO Investigation

IBM seeks entry of an "appropriate protective otdmverning the handling of materials it
produces in response to the Government's requeisiftmation and documents issued in an
independent investigation of whether IBM has vieththe judgment with its marketing practices fer it
Enterprise Server Offering (ESO) and Technologyriddg Option (TUO). IBM Protec. Memoat 4
n.3.) This request should be denied for seveesdaes. First, Section XVIII of the Final Judgment
contains provisions to which IBM has already comtséffior treatment of the information IBM produces
in the ESO/TUO investigation. Second, making disty in the ESO/TUOQ investigation a part of the
discovery in this proceeding will needlessly inteef with and delay the independent ESO/TUO
investigation. IBM has made it clear that it opg®sinilateral Government investigative discoveny an
will refuse to produce additional information oloa any depositions in this proceeding unless éhke
to conduct simultaneously equivalent bilateral disry of the Government. IEM Protect. Memoat 3;
Brown Decl Ex. 3at 16 & 7.) This would substantiallyalethe ESO/TUO investigation. Finally,
the separate ESO/TUOQ investigation is not propaefpre this Court. If IBM seeks to have the
Government's ESO/TUO judgment violation investigiattollapsed into this proceeding, the Court
should require that IBM file a motion that wouldrpét a full briefing on the issues. The Government
respectfully requests that the Court refrain freaching any decision on the scope or conduct of the
ESO/TUO investigation on the basis of claims tatigéiy raised by IBM in its papers in this proceegli

[I. DISCUSSION

A. To prevent the harm that would result from discire, the Court should deny IBM's business
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employees and in-house lawyers access to nonpamfidential information

IBM's proposed protective order exploits the theit its competitors, who must produce
commercially-sensitive information in this acti@me not now before the Court to protect their iests.
Entry of IBM's protective order will chill third-pty participation and give IBM a competitive advage
because its directors, officers, employees, arfirse litigators would have access to competitively
sensitive nonparty information, while its compatitavould be denied equal access to IBM's
competitively sensitive information. This would &e ironic result in an action that is intended to
ensure that competition is not suppressed in thd@®Band System/360 ... 390 markets that are now
dominated by IBM.

IBM seeks to justify disclosure of confidentiaformation to IBM personnel with the conclusory
and unsupported statement that it needs to disolmsearty confidential information to its directors
officers, employees, and in-house litigators tosperits pending motion to terminatelBN! Protec.
Memo.at 10-11.) Balanced against these self-servingrks by counsel are declarations from 10
nonparties who may be called upon to provide cemfiiil information that IBM would then have the
right to disclose to its business employees arttbimse counsel. Each declarant objects to IBM's
proposed protective order on the ground that disckvto IBM employees would cause irreparable
competitive harm. Each strongly endorses the Gowuent's proposed protective order that would limit
disclosure to IBM's outside counsel and independgperts.

Fed. R. Civ. P. 26(c) (7) provides, in pertineattpthat, upon motion by a party or by the person
from whom discovery is sought and for "good caw®wn, the court "may make any order which
justice requires to protect a party or person“that'a trade secret or other confidential research,
development, or commercial information not be dised or be disclosed only in a designated way."
The grant or denial of a protective order resthiwithe sound discretion of the trial courDove v.
Atlantic Capital Corp, 963 F.2d 15, 19 (2d Cir. 1992).

In exercising its discretion, the Court must batathe need of IBM's business employees and

inside counsel for the information against theipjtlhat might result if disclosure is ordered@rown
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Bag Software v. Symantec Corp., 960 F.2d 1465, {9th0Cir.) cert. denied sub noBB Asset
Management v. Symantec Corp., 113 S. Ct. 198 (1¥@®)a-Cola Bottling Co. of Shreveport, Inc. v.
Coca-Cola Cq.107 F.R.D. 288, 293 (D. Del. 198%jeublein, Inc. v. E & J Gallo Winery, Inc., 1995 WL
168846 at 2 (S.D.N.Y. April 4, 1995). The Govemtmecognizes that courts sometimes allow in-house
counsel access to confidential information. Whiiselosure would present risks of competitive harm,
however, courts have not hesitated to deny in-hoasesel access to confidential information. See,
e.g., F.T.C. v. Exxon Corp., 636 F.2d 1336, 1349EaC. Cir. 1980); Brown Bag Software, 960 F.2d at
1471; Heublein, Inc., 1995 WL 168846 at 3. Coartscautious when granting in-house counsel
access to confidential information because thegueatly interact with business attorneys and other
employees outside the litigation setting. Coudsdt question the integrity of in-house counset, b

recognize that an in-house lawyer cannot "lock+aglé secrets in his mind, safe

from inadvertent disclosure to his employer oncé&e read the [confidential] documentsBrown Bag
Software 960 F.2d at 1471.

IBM's proposed protective order and Mr. Rosenbkatgtlaration would permit IBM to disclose
confidential information to a "group" of unnamedhause litigators. IBM Protect. Ord.at 11 6 (c),
7(c); Rosenberg Ddcat  3.) Moreover, IBM fails to describe in diétiny specific attorney's past,
current and anticipated future duties and actisitidBM simply asserts that all IBM's in-housegddtors
are not involved in "competitive decision making(Rosenberg Decht  3.) IBM offers no
explanation of this term or any factual basis omcWhhis Court can evaluate the claim. IBM doesdest
that in-house litigators "serve as liaison betwiM's outside litigation counsel and IBM managenient
(1d.) This phrase, without explanation, raises a eamof inadvertent disclosure.

Even if IBM were belatedly to identify a speciitorney and fully detail the attorney's duties,

®> The balance of interests tipped in favor of alfMBM's in-house litigation support staff accéssonfidential
information. IBM represented that it routinely sse-house clerical support staff and those indiald are not in a position to
inadvertently misuse confidential information. HWdugh IBM's support personnel will have to reporotitside counsel, this
should not present a hardship because outside elomaintains offices at IBM's litigation unit in Wé Plains. Brown Decl.
Ex.3atf17.)
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the risk of inadvertent use or disclosure of cogfithal information remains a major concern. During
negotiations to narrow our differences, IBM ideietif Anthony Clapes and Donald Rosenberg as two
in-house attorneys who might receive nonparty canfiial information. Although IBM indicates that
these gentlemen represent the company in litigatiatiers Rosenberg Decht { 3), one competitor
believes Mr. Clapes, who supervises Mr. Rosenlmaay, play a broader role, including "advocating
business and legal policy on behalf of IBM, patiely as they relate to intellectual property and
antitrust matters." Handschuh DeclEx. 4 at § 8.) The Government is further conedrifi IBM's
in-house counsel obtained confidential informafimm a competitor and then the two companies
became involved in litigation. IBM's in-house ceehwould be placed in a serious conflict situatfon
counsel had obtained confidential information tt@ild be used to defend the company.

Three factors support the conclusion that theafskjury to the producing party outweighs
IBM's need to disclose confidential informationitobusiness employees and inside counsel: (1) the
confidential information sought to be discloseddngls to nonparties; (2) IBM's role as the dominant
competitor in the relevant AS/400 and System/36890 markets; and (3) the lack of prejudice to IBM
due to the availability of experienced outside etgpand counsel.

In exercising its discretion, the Court shouldogrtize that nonparties are the real parties in
interest with respect to this information and ithieir interests that the Court must prote&ee United
States v. GAF Corp., 596 F.2d 10, 14 (2d Cir. 197@al party in interest" in protecting disclosuod
documents is the party who provided the documen@)urts routinely provide greater protection to
confidential documents and information obtainedrfneonparties than that afforded to a party's own
confidential information. In Dart Indus., Co. ve#fwood Chemical Co., 649 F.2d 646, 649 (9th Cir.

1980), the Court stated:

While discovery is a valuable right and should metunnecessarily restricteyle Engineering
Co. v. Kleppe600 F.2d 226, 232 (9th Cir. 1979), the "necessastriction may be
broader when a nonparty is the target of discovedyg. one district court has noted,
"[t]here appear to be quite strong consideratiodicating that . . . discovery would be
more limited to protect third parties from harasestngconvenience, or disclosure of
confidential documents."Collins and Aikman Corp. v. J.P. Stevens & Co.,, |6t
F.R.D. 219, 221 (D.S.C. 1971).
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Nonparties are entitled to even greater protectibare, as here, a nonparty's confidential
information will be disclosed to a direct compatitaUnited States v. CBS, Inc., 103 F.R.D. 365, 368
(C.D. Cal. 1984). As we described earlier, thelaiemts offered numerous ways in which competitive
harm could flow from the disclosure of nonparty fadential information.

Disclosure of confidential information to IBM's §iness employees poses even greater concerns.

Initially, IBM's proposal for a two-tiered confidgality system is irrational because the tiers are
ambiguous and provide less protection for tradeetethan other commercially sensitive business
information. InSafe Flight Instruments Corp. v. Sundstrand Datat@s, Inc., 682 F. Supp 20, 22 (D.
Del. 1988), the Court cites a long list of fedesad state cases for the proposition that courtsetof
afford fuller protection to technological informati than that extended to ordinary business
information." The great weight of precedent favioesghtened protection of trade secrets because "of
the threat of serious economic injury to the diseloof scientific information." Id

For this reason, courts routinely deny a partysiiess employees access to confidential
information. Safe Flight Instrument Corp682 F. Supp at 2Zhesa Inter., Ltd. v. Fashion Assoc., |nc.
425 F. Supp. 234, 237 (S.D.N.Y. 197Quotron Systems v. Automatic Data Processing, 1RI[F. 37,
40 (S.D.N.Y. 1992); Culligan v. Yamaha Motor CotdQ F.R.D. 122, 125-26 (S.D.N.Y. 1986).
Furthermore, IBM makes no evidentiary showing tteatneed" to disclose confidential information to
its business employees outweighs the competitike ri

The protective orders enteredAmsted Indus. Inc. v. National Castings, Inc., 184890022
(N.D. Ill. 1988) and United States v. Microsoft,r@o No. C-95-139 WHO (N.D. Calif., May 11, 1995)
(Ex. 20) are instructive. In Amsted Industriagpatent infringement case involving two direct
competitors, the plaintiff sought provisions inratective order to allow disclosure of defendant's
confidential information to two of its business dayges and one in-house lawyer. The defendant
objected on the ground that disclosure of confid¢naterials to its competitor's employees would
result in irreparable harmAmsted Indus. Incd988 WL 90022 at 1. In rejecting the plaintifegjuest,
the Court stated that "the need for disclosurevefienighly relevant information to a competitor nimey
outweighed by the irreparable harm that can resuhe disclosing party."ld. The Court further
recognized that, while the plaintiff might bendfitm the assistance of its own employees, its datsi
counsel "should be able to gain the technical aditineeds from outside experts (to whom the partie
agree disclosure may be made)d. at 2.

In the litigated protective order enteredMitrosoft the Court reached the identical result in a
case involving nonparty confidential informatiorin Microsoft, the parties agreed to an Interim
Confidentiality Stipulation and Protective OrdetetiMay 2, 1995, which prohibited disclosure of
confidential information except to outside courmadl independent experts. (Ex. 21 at  D.Brédwn
Decl. Ex. 3 at 1 15.) Thereafter, Microsoft moveddqrermanent protective order that would have
established two categories of confidential inforioratpermitting disclosure of all nonparty confidieh
information to two designated inside counsel, deds" confidential trade secrets to certain busines
employees of the two defendant companieBrown Decl Ex. 3 at  16.) Numerous nonparties who
had produced confidential information to the Goweent intervened, seeking to prevent disclosure to
defendants' business employees and inside courfgk). After considering these third-party
complaints, the Court rejected Microsoft's prop@sal entered a protective order limiting disclogore
outside counsel and independent expertsl.; Microsoft Pretrial Order Number 3, Confidentialignd
Protective Ordel(Ex. 20).}

® The stipulated protective orders cited by IBR&(bur Decl 12, Exs. | and J) provide no support for IBb¥sad
proposal to disclose confidential information tbIBM in-house litigation counsel in this case. daese the protective orders
in those cases were consensual, no decision was asatt the merits of disclosure to any inside selin Moreover, the
orders in those two cases primarily involved treathof the parties' confidential information and tmeatment of the

15



IBM's proposal contains no useful criteria fortiiguishing between the various levels of
confidentiality and that ambiguity presents thé tisat third parties will make the wrong designatio
Further, IBM proposes no safeguards for the confideinformation that it would disclose to an
unspecified number of unidentified business persmusin-house lawyers. It offers no explanatiotoas
how it plans to bar recipients of confidential infation from later participating in matters in whithe
information may be relevant. Under these circuntsta, third parties who produce confidential
materials could have no confidence that the infoionawill not be inappropriately or inadvertently
disclosed to their disadvantage. We have showieehpw these problems would impede discovery.

Finally, IBM is well represented by a prominemtrfiwho has been representing IBM in this case
since before the complaint was filed in 1952. Truividual outside counsel for IBM's outside lawnfi
who have appeared in this case have significargréqce with the products and competitive issuas th
are the subject of these proceeding8rown Decl.Ex. 2 at 1 17.) Under the Government's proposed
order, IBM's more detailed work with nonpartieshfidential information would be handled by able and
informed outside counsel and independent expe@gcourse, under the order, IBM's inside counsdl an
business employees would still be able to advisesarategize; they just would be unable to reviesy t
confidential information of IBM's competitors andstomers.

For the foregoing reasons, disclosure to IBM'dimss employees and in-house counsel should
not be permitted. IBM has failed to make any simgnwof need for the information that outweighs the
competitive damage that would result from disclesuiSuch disclosure is unnecessary and would
undermine competition in the AS/400 and System/36880 markets involved in the litigation, an ifon
consequence, if permitted by the Court.

B. Third party requests for access to confidemtifirmation are foreseeable and therefore the
protective order should include a mechanism taictan such requests

IBM objects to the Government's proposal thatagmtive order contain a mechanism to allow
third parties who assist the Government accesBNbgdrotected material on the grounds that it would
create a "loophole" in the protective order and lkqermit the Government to freely disclose IBM
confidential information. 1BM Protect. Memoat 21-22.) IBM offers the seemingly simple sauti
that the order be left silent on the issue, thimnéhg the Government to later seek a modificatimn
allow disclosure to third parties.ld( at 22.)

But, no "loophole" is created. The Governmentgppsal simply creates a mechanism to permit
third parties to seek access to confidential malt@oroduced by IBM or any other person).

Confidential information can be disclosed only wtitle permission of the producing party or by orafer

the Court. Should access to confidential infororatie granted, any third parties will be bounchi® t

confidential information that may be produced hiydiparties. Most importantly, the orders in bo#ises allowed disclosure
to only one designated inside counsel, which prtesesubstantially fewer risks than IBM's currerdgwsal for the right to
disclose confidential information to any numbeuon$pecified persons who currently happen to woiitsim-house litigation
department.
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terms of the protective order and therefore beesutip the same conditions as are applicable to.IBM
This hardly strips the protective order of "any miag" or allows disclosure to "unidentified third
persons." If. at 21-22.)

Moreover, the Government may not later be ablabtain a modification of the protective order
under the stricter standards that govern changespposed to the inclusion of initial provisionssuch
orders. Courts place a heavy burden on a partysebks to modify a stipulated provision of a
protective order. Richard Wolf Medical Instruments Corp. v. Dory, IB®&.D. 389, 392 (N.D. III.
1990). Courts consider whether the need for thdifivation was foreseeable at the time the parties
negotiated the original protective order. Jochimdsuzuy 145 F.R.D. 499, 502 (S.D. lowa 1992)
("[n]ot surprisingly, a party's oversight in notgmiating a provision . . . concerning a matterahhi
should have been reasonably foreseeable at theofithe agreement has been held to not constitute
good cause for relief from the protective ordér.")

ISNI and CDLA have stated that they intend to deake of the Court to participate @micus
curiae to present expert testimony to aid the Court,tanmbtain access to confidential information.
(Poisson DeclEx. 7 at 111 2, 4, &iszner LetterEx. 14 at 1-2.) In addition, the Government raak
ISNI and CDLA for analysis or information resporesio an IBM submission that will require disclosure
of confidential information. Brown Decl.Ex. 3 at § 8.) Although the Government has naotlfi
decided to disclose IBM confidential informationl&NI or CDLA, the possibility is clearly foresedab
and indeed has been foreseen. It is preferable¢hisassue be resolved now so that all concerned,
including IBM, know that disclosure of their condiatial information to third parties is conceivahled
understand the procedures governing such disclesure for objecting thereto.

Finally, the issue of whether ISNI or CDLA sholié given access to confidential information is

not now before the Court need not be addressed nlovthe absence of agreement of the parties, that

" The Second Circuit decisions on the standardtagplied for modification by a party or an intetivgy nonparty
are not altogether clear and have caused consldarabfusion in the lower courtsSeeBayer AG v. Barr Laboratories, Inc.,
1995 WL 334727 at 9 (S.D.N.Y., June 6, 1995) (thatGveighed various factors, including whether tiider was entered by
stipulation and whether the requested modificati@s foreseeable); Maryland Cas. Co. v. W. R. G&a€®»., 1994 LEXIS
11141 at 3 (S.D.N.Y., August 10, 1984) (the Compliad an "extraordinary circumstances or compellimeed"” test).
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guestion is best presented to the Court in theesdmf a specific request to disclose confidential
information to a third party. At that time, therf)@s and the Court will be able to devote theiemtion
to the merits of the request without a needlessedgjon into issues surrounding modification of a

protective order.

C. Established Department practice and statuteginéme the Department's right to use and
maintain documents for law enforcement purposes

IBM objects to the provision of the Governmentstective order that specify additional
conditions under which the Government may use astlase confidential information, subject to taking
appropriate steps to preserve the confidentiafithe information. Gov't Protect. Ord.Ex. 1 at
10(b).) These provisions permit the Governmermtréserve its ability to retain and use pertinent
information for law enforcement purposes and to enadports to appropriate Executive Branch officials

(Brown Decl.Ex. 3 at 1 18.)

The provisions serve to implement U.S. Departmeédustice Antitrust Division Directive ATR
2710.1 (revised April 17, 1992) (Ex. 23), promutgghpursuant to the Federal Records Act, 44 U.S.C. 8
3101,et seq Section 13.b(2) of the directive sets out fivitecia under which government attorneys are
required to retain documents after the completicancinvestigation or case. Two of those provision

contemplate that the Government will use retainatenmels for other law enforcement purposes:
(b) The documents are relevant to a current ovelgtcontemplated Department
investigation or case ...

* % %

(e) Copies of such documents will be of substaitsaistance in the Division's continuing
enforcement responsibilities ....

U.S. Dep't of Justice Antitrust Division Directitd R 2710.1 1 13.b(2)(b), (e).

The provisions are also consistent with statute®ining the Department's right to retain and
use documents. The Antitrust Civil Process Act@A"), 15 U.S.C. 88 1311-1314, authorizes the
Department to keep copies of documents obtaineidgloivil investigations. Specifically, the ACPA
provides that the Department's document custodialh 'sipon written request of the person who
produced such material, return to such person acly snaterial gther than copies thereof . . . made by
the Department of Justice pursuant to subsectipof(the section” 15 U.S.C. § 1313(e) (emphasis
added). The House Committee Report described heyublic interest would be harmed if the
Department were required to return copies (as agptsoriginals) of documents in its files:
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Retention of copies in these instances will avaddiess future "rounds" of CIDs. Such informaiin
also important for consistent evenhanded enforcemdirdetails business practices that have
survived scrutiny, as well as those that have arud, by referring to them, the Division may
easily be able to vindicate similar practices tt@he under investigation at some future time.
Such equitable treatment may be impossible if thés®n is immediately stripped of all such
information once it closes an investigation.

H.R. Rep. No. 94-1343, at 15 n.41, 1976 U.S. ConlegC& Admin. News at 2610.

Similarly, requiring the return of documents isdnsistent with the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 ("HSR Act"), 15 U.S.C.&1 In promulgating the Act's implementing
regulations, the Department and the Federal Tramhen@ission rejected proposals to require the retfirn

information submitted pursuant to the HSR Act, fimgthat

Nothing in the language or legislative history lué tact appears to prohibit the use of data sulanitte
under the act for subsequent challenge to a rapadeuisition or, in facfor any other law
enforcement purposes. . To return materials after the waiting pdrexpires could seriously
hinder later enforcement efforts.

Statement of Basis and Purposes, 43 Fed. Reg.B83338%18 (July 31, 1978) (emphasis added).

IBM has offered no principled explanation forrigguest that the Court enter an order
inconsistent with established Department policy @odgressional mandates and that would hamper the
Government's continuing law enforcement and repgribligations.

D. IBM offers no principled basis for objectingttee Government's other proposals

1. The Government will not agree to overrule dighbd Second Circuit law regarding
the inadvertent production of privileged docunsent

The parties are unable to agree on the treatnfiémhdvertently produced privileged documents.
The Government agrees that the protective ordmrldlcontain a process for restoring the privilée
inadvertently disclosed documents, but will notesgio IBM's proposal to overrule controlling legal
principles.

In this District, the inadvertent production ofyileged documents does not generally result in a
waiver of the privilege. Stratagem Dev. Corp. v. Heron Int'l. N.V., 153 BR535, 542-43 (S.D.N.Y.
1994). Whether a waiver has occurred depends eritcumstances of the production and the
reasonableness of the precautions taken. IBM's protective order would allow it to inunéahe
Government with requests for the return of anygalty inadvertently produced document, not just

privileged documents. IEM Protect. OrdEx. 2 at 1 14.) The Government and the Court dbel
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precluded from inquiring into the facts and circtamges of the alleged inadvertent production as a
means for testing whether the privilege or any othgection to production has been waided.

IBM has cited no case where the court, over thergbarty's objection, entered a protective order
requiring the return of inadvertently produced duoeats without even allowing an inquiry into thetfac
and circumstances of the production. The proteatiders entered i@omdisccandPhoenix Computer
AssociategBarbur Decl at T 12, Exs. | and J) were both entered by Igtifun, as was the inadvertent
disclosure provision in the protective order atiesss1 In re Independent Serv. Org. Antitrust Litlp95
WL 151739 at 4 (D. Kan. March 9, 1995), cited iMMB brief. (BM Protect. Memoat 17.)

The Government agrees to be bound by Second Cpmdéedent and to establish an appropriate
process for restoring the privilege in the eventralfy inadvertent disclosure. The Government will
stipulate to no more, nor should the Court setacg over the Government's objection, a process th

does not provide for challenge and review of spugidaims of privilege.
2.The Court should deny IBM the unfair advantageeks to gain by requiring advance
disclosure of the identity of economic experts anvestigative contacts

IBM would require the Government to give noticédve disclosing confidential information to
economic experts and consultants and persons wh bawhom counsel "in good faith believes to
have had prior access to confidential informatmmnywho have been participants in a communicatian th
is the subject of the confidential information.'IBi Protect. Ord.Ex. 2 at 1 6(h), 7(g).) In the case of
persons in the latter group, both protective ordegsiire that counsel verify that the person hagss to
the confidential information before making any tiiscire. The Government's protective order,
however, does not require advanced notice be digeause such notice is not necessary to protecsiIBM

confidentiality interests and would give IBM an ainflitigation advantage. Qov't Protect. OrdEx. 1

at 1 7(f).)

8 The Government gives no weight to IBM's arguntkat entry of its proposed inadvertent producticovjsion is
needed to expedite discoverySeglBM Protect. Memoat 16, 18-19.) IBM should expect its outside fawm to institute
appropriate and reasonable procedures to prosegtiitileged information with or without a provisioegarding inadvertent
disclosure of such information.
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The parties' inability to reach agreement oniggse stems from our basic disagreement over the
nature of this proceeding. The Government hasastgd the opportunity to conduct an investigatmon t
obtain information necessary to take a positiothenmerits of IBM's motion as it applies to the A3
and System/360 ... 390 family of products. Thedegathe parties could conduct any limited bilatera
discovery that may be necessary to prepare foxpadited hearing on any aspect of the judgment as t
which the Government concludes termination wouldseove the public interest in competition. IBM
would force both the Government and the Court im&king a hasty decision on the merits of IBM's
motion without the information necessary to asiesxompetitive issues.

The Government, during any investigation, doesaglwise the subject of the nature and scope of
its investigative activities. The same rule shayly here because IBM can make no showing that it
will be harmed by the disclosure of confidentidbiimation to economic experts and persons who have
already had access to the information. Econonpessg and consultants for the Government must
execute an agreement certifying that they undedstad agree to abide by the terms of the protective
order. As to any person who has had prior acaesertfidential information, once that fact is inogo
faith established by counsel, there is no confiddityt interest to protect. In contrast, during tharties’
discussions to reach agreement on the terms gfdaged protective order, IBM argued that in tleestp
technical/industry experts have misused IBM conftd# information. Given this representation, the
Government agreed to give IBM advance notice bed@elosure to technical or industry experts. In
the absence of a similar showing, the Governmemtlghoe permitted to conduct its investigation
without undue interference allowed by IBM's prematdiscovery of economic experts and investigative
contacts.

Moreover, identifying economic experts and corasuk will give IBM a litigation advantage.
Generally, a party is not entitled to learn theniitg of the other party's non-testifying expertSeeFed.

R. Civ. P. 26(b)(4)(B). Testifying experts need be identified until bilateral discovery commences
and the Local Rules contemplate that discoverypégs take place at or near the conclusion of

discovery. Local Rule 46(c). This Court should akkow IBM to use a protective order as a device t
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gain a litigation advantage.

3. The protective order should protect against-oveusive confidentiality designations

IBM has refused to include in its proposed protecbrder the requirement that a producing
party make a confidential designation in good faitld has objected to the requirement that portbias
document be marked confidential where the entimid®nt cannot, in good faith, be designated
confidential. (BM Protec. Memoat 19 n.6.)

Fed. R. Civ. P. 26(c) places the burden of efstaiblg "good cause" for protecting confidential
information squarely on the party seeking protectioThe Government presumes IBM does not intend
to misuse confidentiality designations and is, eéf@ne, surprised that IBM will not acknowledge its
obligation to make "good cause" designations indgadith. Similarly, IBM cannot meet its good cause
burden if it stamps an entire document confidentia¢re only a portion of that document is entitied
such designation.

IBM's suggestion that the Government has the tigkhallenge any confidentiality designation
improperly shifts the burden to the GovernmentBM Protect. Memoat 19 n.6.) The procedure for
challenging a designation create a means for & padhallenge a designation in violation of the
protective order; it does not relieve a designagiagy of its initial duty to designate only infoation
that falls within the scope of the order.

IBM's refusal to include provisions to prevent theer-designation of confidential information is
inconsistent with the strong public interest thesignation of confidential information not have the
effect of closing judicial proceedings to publisjrection. Levy v. Weksel, 143 F.R.D. 54, 55-56
(S.D.N.Y 1992). The provisions proposed by thee@uwent are necessary to prevent over-designation
of materials as "confidential" and to ensure thatde proceedings, which already will be closedigé
part to public scrutiny due to the vast amountmfperly designated information likely to be invalye

will be as open as possible.

° To ensure public access, the Government insiatedi)BM agreed, to include a provision requirihg parties to
publicly file all pleadings with confidential inforation redacted. Gov't Protect. Ord.Ex. 1 at T 13tBM Protect. Ord, Ex. 2
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Given the clear directive of Rule 26(c) and thechéor open proceedings, the Government can
see no principled reason for IBM's refusal to agoemake only appropriate confidentiality desigoas

in good faith.

[Il. CONCLUSION
For the reasons outlined, the Court should rédt's protective order and grant the

Government's motion for entry of its proposed potite order.
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