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José A. Cabrane€jrcuit Judge :

This appeal has its origins in a joint motion o fharties to a longstanding antitrust decree,
seeking the dissolution of that decree. By ordéediday 1, 1997, the United States District
Court for the Southern District of New York (ThonfasGriesaChief Judge ) granted that

motion, over the objection of an intervenor, thedpendent Service Network International
("ISNI"). ISNI now appeals, contending that thetdes court's order ran afoul of our decision in
United States v. American Cyanamid Co. , 719 F.2d 558 (2d Cir. 1983)rt. denied , 465 U.S.
1101(1984), which allows consensual termination oftamst decrees only upon the court's
determination that termination will serve the "palhterest.”ld. at 564-65. The "public

interest,” in turn, is to be evaluated by condugtime same analysis that would govern an
antitrust case involving the species of antitrustation that the decree is meant to forestall.

at 565. The parties to this appeal substantiallgathat the species of antitrust violation relévan
here is the illegal tying arrangement, prohibiteder § 1 of the Sherman Antitrust Act, 15
U.S.C. § 1 (the "Sherman Act"f: ISNI maintains, however, that the district coureerby

failing to even consider-much less correctly appky-factors that govern cases of asserted tying
arrangements.

Although the district court did not discuss eaclhaf individual elements of an illegal tying
arrangement, we conclude that its analysis adelgugtewed that one element necessary to such
a violation was not present. Accordingly, we affirm

This case arises from a civil antitrust complailedf against International Business Machines
Corporation ("IBM") by the government in 1952. Témmplaint allegednter alia, that IBM
had used its monopolistic market power in the etewt tabulation machine industry to force
consumers to lease, rather than purchase, its mexcht further alleged that through such
activity, IBM monopolized, attempted to monopoliaad restrained trade in violation of
sections 1 and 2 of the Sherman Act, 15 U.S.C.-88 1

In 1956, the government and IBM entered into a enhdecree (the "Decree") rather than
proceed to trial. The Decree covered both tabidatiachines and the emerging market for
computers, which it referred to as "electronic gatecessing machines." The Decree sought to
encourage market competition by constraining IBaligity to exercise its market power.
Among other things, the Decree (1) required IBMétl as well as lease its tabulating machines
and computers, (2) prohibited IBM from reacquiritegmachines, and (3) required IBM to sell
parts and provide training to outside firms thaildacompete with IBM in the markets for
supplies and services on IBM machines. This appealves only provisions that implement the
third aspect of the Decree.

Over the years, a number of the provisions autaalffiterminated; others, relating to
tabulating machines, became obsolete. IBM moveduyine 1994, to terminate all remaining
provisions of the Decree. In July 1995, the goveanhagreed to terminate all of the remaining
Decree provisions, except as they applied to twd [Boduct lines-namely, "S/390" mainframe
computers and "AS/400" mid-range computetsThe district court thereafter entered an order



terminating the Decree as to all IBM products ex¢le S/390 and AS/400 lines. (ISNI does not
appeal from this order.)

The government then proceeded to investigate kiréylimpact of terminating the Decree with
respect to S/390 and AS/400 computers. Its detabegstigation included the review of more
than 100,000 pages of IBM documents, includingtitategic business plans, and interviews
with IBM's customers, competitors, and executiviég® government concluded that (1) the
customers of S/390 and AS/400 computers were miastig corporations, none of whom voiced
concern over the termination of the Decree, andynodmvhom believed that they held some
leverage over IBM; (2) there is currently an aceeondary market for spare parts and
maintenance for these machines; the independem finat operate in this industry obtain the
vast majority of their spare parts by cannibalizéxgsting machines and by purchasing from
independent distributors; (3) there is no indiaatioat IBM plans to cut off spare parts sales to
independent firms; (4) consumers of these prodiecisiparison shop™ the expected lifetime
price of parts and servicing when they choose abas computer; and (5) although the AS/400
faces a competitive market, the S/390 has a sufmtahare of the mainframe market.

Based on the above investigation and determingttbesgovernment concluded that termination
of the remaining provisions, subject to a phasépetod, would be in the public interest.
Accordingly, the government joined IBM in a motitmeliminate all remaining provisions by
July 2, 2001.

The district court ordered a period of public comitrregarding the termination proposal. The
only comment received from an IBM customer wasawvof of termination. Five comments were
received from IBM's competitors or their trade &sstions-two favoring termination, and three
(including the comment submitted by ISNI) oppodieignination. IBM and the government filed
lengthy responses to these public comments.

On February 13, 1997, the district court held aingeon the joint motion, at which ISNI was
allowed to participate as amicus curiae. ISNI @rajed the termination of only the following
sections of the Decree, and only as they relatiee&/390 and AS/400 computer lines: (1)
Section VI(c), which requires IBM to sell repairrfsato independent maintenance companies
(and to computer owners) at reasonable and nomkdisatory prices, so long as those parts are
available for use in equipment leased by IBM; (8¢t®n VIi(c), which prohibits IBM from
requiring that equipment purchasers purchase rapdimaintenance services or repair parts
from IBM; (3) Section IX(b), which requires IBM farovide to equipment owners-at reasonable
and nondiscriminatory prices-the same training @mclmentation pertaining to repair and
maintenance that it provides to its own repair en@htenance employees; and (4) Section 1X(c),
which requires IBM to provide customers with docutadion regarding the operation of the
equipment that is owned or leased by the customer.

ISNI argued that if the Decree were terminated, [Bbuld cease selling parts to independent
service firms and would institute a tie betweendbmputers, on the one hand, and maintenance,
on the other, using its monopoly on spare parts\asage. It appears that ISNI did not provide
any evidence for these predictions, and relied&gton the evidence gathered and presented by
the government.



In an opinion dated May 1, 1997, the district careinted the joint motion of IBM and the
government to terminate the Decr8ee United States v. International Business Machines, No.

52 CIV. 72-344 (TPG), 1997 WL 217588 (S.D.N.Y. MBy1997). The court held that
termination was in the public interest, for essahtitwo reasonsSeeid. at *3. First, the court
found that the phasing-out of the remaining Depre®isions "present[s] no material threat of
violation of 88 1 and 2 of the Sherman Add’ at *4. In support of this conclusion, the court
noted that there was now an active market in coarpepair serviceseeid. at *3. Moreover,

the court found that this market was likely to r@ameven after the Decree's termination, because
IBM would continue selling necessary spare parthéandependent maintenance providers; if
IBM were to refuse to supply such parts to serpiceviders, and to begin charging monopolistic
servicing prices, it would risk offending potent@mputer purchasers. Indeed, the court
emphasized that IBM faced some competition in tlaeket for its machines, and that "the
market as it exists today is a powerful deterrgatirezst IBM engaging in monopolistic tactics
designed to shut off the supply of parts to indejeem repair companies.d.

Second, the court noted that the Decree had "ssbsudtartificial restraints on IBM's marketing
of spare parts, which do not further the causeeafthy competition.Td. The court cited
evidence that IBM had earlier planned to closeaverdf its regional parts distribution centers,
on the theory that there were an excessive nurhberever, IBM had withdrawn these plans
because of complaints that such closings wouldateathe Decreesee Id.

Thereafter, ISNI sought and obtained the distigetrts permission to intervene for the sole
purpose of bringing this appeal from the distrimtit's May 1, 1997 order. ISNI's timely appeal
followed.

Although a district court asked to approve a setdlist or consent decree "normally makes only
the minimal determination of whether the agreeneappropriate to be accorded the status of a
judicially enforceable decreeJanus Films, Inc. v. Miller , 801 F.2d 578, 582 (2d Cir. 1986), the
court has a "larger role . . . where a consentualg or a settlement judgment resolves . . .
[among other things] antitrust suits brought by ttheted States,|d. By statute see Antitrust
Procedures and Penalties Act, 15 U.S.C. § 16(b{tlile)"Tunney Act"), the court may approve
an antitrust consent decree only upon finding ithiat"in the public interest,5eeid. at 816(e).
Although the Tunney Act, by its terms, applies otyheapproval of consent decrees, we have
held that termination also requires judicial supson-and "consider[ation of] the public
interest"-as a corollary to the Tunney Aste American Cyanamid , 719 F.2d at 565 & n.7.

When considering a motion to terminate a consetite@e the district court's "public interest”
determination must be based on the same analygithi court would use to evaluate the
underlying violationSee American Cyanamid , 719 F.2d at 565 (explaining that the districtrtou
was required to apply "the criteria used for detaing a Clayton Act violation . . . for

determining the "public interest.™). For instansen a consent decree is designed to remedy an
alleged vertical integration-as American Cyanamid -the court should look to the elements of
that species of antitrust violation to determineetiler the present state of affairs is such that a
dissolution of the decree would be in the publieiiest. > The district court's decision to



terminate the Decree is reviewed for abuse of dignr. See United Sates v. Eastman Kodak
Co., 63 F.3d 95, 109 (2d Cir. 1995).

ISNI primarily contends on this appeal that therdiscourt failed to apply the standard
doctrinal framework governing the relevant categafrgntitrust violation. In particular, ISNI
notes that the court failed to ciEastman Kodak Co. v. Image Technical Services, Inc., 504 U.S.
451(1992), the leading authority governing the ansitigsue presented in this case-namely, a
seller's attempt to "tie" the sale of products s@vices by requiring purchasers of its products
also to sign maintenance agreements. ISNI doesambénd, however, that the district court's
factual findings were clearly erroneous.

In Eastman Kodak , independent servicing operators sued the Easikodak Company
("Kodak™), alleging that the latter had refused#dl spare parts for its photocopiers except to
those customers who agreed to use Kodak repaicesr@eid. at 458. In the process of
holding that Kodak was not entitled to summary juégt, the Supreme Court set forth the
elements necessary to prove an unlawful tying gerarent in restraint of trade: (1) the alleged
arrangement must affect a substantial amount efstdte commercegeid. at 462; (2) the two
products (in that case, parts and services) mudish@act,seeid. ; (3) the defendants must have
actually tied the sale of the two produc id. ; and (4) the seller must have "appreciable
economic power in the tying market" (in that cdbke, market for parts)-that is, "the ability of a
single seller to raise price and restrict output,'at 464 (citation and internal quotation marks
omitted).

It is true that the district court in the instaate did not recite these elements, or even cite the
Supreme Court's decision lastman Kodak . Nonetheless, the district court did conclude that
termination of the Decree "present[s] no matehedat" of a violation of the Sherman Act, and
supported its conclusion with findings indicatifgt IBM would be unlikely to tie the sale of its
computers with mandatory maintenance agreemenis.cdhclusion was effectively a
determination that the third element of the testah in Eastman Kodak had not been satisfied.
Where an antitrust plaintiff pleads a claim assgrtipast act of illegal tying, the third element

of Eastman Kodak requires a showing that the defendant has acttiatljthe two products. On
the other hand, in adjudicating a motion to tern@ren existing consent decree, the district court
cannot ordinarily decide the third element merglydference to whether the defendant is now
engaging in, or has ever engaged in, actual tyimged, the very existence of the consent
decree will normally prevent actual tying. The aggpiate analysis under the circumstances is
necessarily forward-looking and probabalistic: forposes of the third factor Bastman Kodak

, the court should ask how likely it is that théesrelant will thereafter engage in the actual tying
of the relevant products following termination b&étDecree. We read the district court's ruling
as having squarely decided that such future tyiag unlikely-a finding that is not disputed here.

ISNI offers two further challenges to the distgourt's reasoning. First, ISNI contends-without
citation to supporting legal authority-that the Bescshould not be terminated unless IBM no
longer has thability to achieve an illegal tying. We disagree. Undimerican Cyanamid ,

courts examine the elements of the relevant spetiastitrust violation (here, the illegal tying



arrangement) in order, ultimately, to determine tibetermination will be in the "public
interest." Although IBM's competitors (includingethirms that constitute ISNI) may prefer that
the Decree remain in effect to protect them fromuhlikely event of illegal tying by IBM, the
public does not share this interest. As reflectetheEastman Kodak test, which requires both
appreciable market power (element four) aodial tying (element three), the Sherman Act is
not designed to curb all concentrations of econguiger that could theoretically be used to
restrain trade, but only those that will actualéyused to do so. As the Supreme Court has
explained, "The purpose of the [Sherman] Act istogirotect businesses from the working of
the market; it is to protect the public from théuee of the market.'Spectrum Sports, Inc. v.
McQuillan, 506 U.S. 447, 4581993). At least under the circumstances presergestwhere
the government has joined the antitrust defendargton to terminate a consent decree-the
district court properly focused on the likelihoddagpotential future violation, rather than the
mere possibility of a violation.

Finally, ISNI challenges the legal analysis undexythe district court's projection that
competitive forces in the market for business caensuwould serve to deter IBM from cutting
off the supply of spare parts. In particular, ISXges that the district court failed to conduct the
thorough analysis of market competition requiredebstman Kodak . In that case, the Supreme
Court noted that "[t]he extent to which one manbevents exploitation of another market
depends on the extent to which consumers will cedhgir consumption of one product in
response to a price change in another, the "cross-elasticity of demandg&stman Kodak ,

504 U.S. at 46%emphasis added) (citations omitted). Accordintig, Court rejected Kodak's
argument-under the fourth element of the testdtbatpetition in the market for photocopying
machines woulehecessarily make it impossible to exert market power over thegpmarket. The
Court explained that further evidence would neelde@aleveloped on (1) the costs Kodak's
present customers would incur in switching to aeptirand, and (2) the ability of Kodak's
potential customers to make accurate assessmemigiioenance costs when choosing brands.
Seeid. at 473-78.

ISNI asserts that the evidence uncovered by theefaavent in the course of its investigation
shows that current owners of S/390 and AS/400 mashare locked into their present systems.
In particular, it argues that current users of ¢hcsmputer systems have invested over $1 trillion
in software that is, for the most part, incompaiwith machines produced by IBM's
competitors. Additionally, ISNI argues that becaitse impossible to know how soon
technological advances will make the S/390 and B&&lystems obsolete, potential customers
will not be able to make accurate predictions efltfetime costs of maintenance.

Quite apart from whether ISNI's arguments are aming on their own terms, they
misunderstand the reason why the CouEagman Kodak entertained these questions at all.
The Eastman Kodak Court examined these questions only in evaluatioddk's argument that
the plaintiffs could not prove the fourth elementitying case-"appreciable economic power in
the tying market." By contrast, the district couarthe instant case did not look to market
dynamics to question whether IBM had the sort ofkeiapower that wouldllow it to lock
customers into a given product, but whether IBM \ilkedy to do so (the third element).
Whether or not IBM has substantial market power ¢he business computer market, the



district court had sufficient evidence before itetermine that IBM is unlikely to use any such
market power to effect an illegal tying arrangement

V.

For the foregoing reasons, we affirm the distratrt's May 1, 1997 order terminating the
Decree.

FOOTNOTES

The Honorable Gilbert S. Merritt, of the United Sta tes Court of Appeals for
the Sixth Circuit, sitting by designation.

[2]
The Supreme Court has defined a tying arrangement a s "an agreement by a party
to sell one product but only on the condition that the buyer also purchases a
different (or tied) product, or at least agrees tha t he will not purchase
that product from any other supplier.” Northern Pacific Ry. Co. v. United
States , 356 U.S.1,5-6 (1958). A tying arrangement will violate section 1
of the Sherman Act if "the seller has “appreciable economic power' in the
tying product market and if the arrangement affects a substantial volume of
commerce in the tied market." East man Kodak Co. v. |Inage Technical Services,
Inc. , 504 U.S. 451, 462 (1992) (citation omitted).

BL
Neither line of computer is mentioned in the Decree , Which purports to cover
the entire category of IBM computers. It is not cle ar from the record whether

either product line existed in 1956.

[4
The government also made determinations based on co nfidential IBM strategic
planning documents. Those portions of the briefs an d record which refer to
these strategic planning documents have been filed under seal. Although these
documents would lend further support to our ultimat e conclusion in this case,
we hesitate to rely upon documents whose contents w e must conceal. As it
happens, our conclusion in this case does not depen d upon the sealed
evidence.



We need not consider here whether Ameri can Cyanam d forecloses the
possibility that other factors could additionally b e considered as part of
the "public interest" inquiry.



