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SUMMARY OF THE ACTION

L. This case is about Neon's attempted hijacking of IBM’s intellectual property.
Neon’s business model expressly depends upon Neon inducing IBM’s customers to violate their
agreements with IBM. In this respect, it is no different than that of a crafty technician who
promises, for a fee, to rig your cable box so you can watch premium TV channels without paying

the cable company. Even if it could be accomplished technically. it is neither lawful nor ethical.

NEON’S RESPONSE

zPrime only enables use by IBM Mainframe Custonoéispecialty processor capacity
(i) for which they have paid and (ii) as to whitley are authorized. Although IBM is no less a
monopolist than the average electric utility orlealelevision company, Neon must deny the
allegations of paragraph 1. Moreover, the caseti@bout any “hijacking” ofBM’s intellectual
property; it is instead about IBM’s attempts toyaet Neon and IBM Mainframe Customers

from enjoying the benefits lawfully and ethicallyopided by Neon’s innovative zPrime product.



2. At the crux of this dispute lies Neon’s product. “zPrime”. a software program
devised to misappropriate IBM’s intellectual property. IBM makes mainframe computers and
sells them to sophisticated customers around the world. Along with mainframe computers, IBM
licenses its mainframe software in exchange for licensing fees. In many instances, the IBM
software licenses provide tor charges based on use. IBM provides software licenses that allow
customers to meet their processing needs at a reasonable cost, and customers pay IBM a fee
linked to their usage. This framework of licensing intellectual property for a price is reflected in

contracts between IBM and its customers, is well known in the industry, and is, of course. fully
supported by an established body of law.
NEON’S RESPONSE:

Answering paragraph 2, Neon admits that zPrimegridsluct, lies at the crux of this
dispute, but denies that zPrime is devised (or)dblemisappropriate IBM’s intellectual
property.” Neon admits the allegations of the selcitmough fifth sentences of paragraph 2, but
it denies that IBM Mainframe Customers are, as cneqbto IBM, “sophisticated” with respect
to IBM'’s tactics or that IBM provides any productservice at a cost that is reasonable.
Moreover, even those customers who are ostenssbigtisticated” have no ability effectively to
negotiate with IBM, given IBM’s well-documented nmapoly power. Neon denies the

allegations of the final sentence of paragraph 2.



3. Neon seeks to upset this pricing balance and entice IBM customers to breach their
licensing agreements with IBM. Neon openly advertises zPrime as designed to enable IBM
customers to use computer processing capacity beyond that which they are contractually
authorized to use for free. without paying required fees to IBM. Neon actively encourages
IBM’s customers to use zPrime to get more processing capacity, much more, than they have paid
IBM to receive. Part of Neon’s scheme is to suggest falsely to IBM customers that IBM
approved zPrime or condoned what zPrime does. In fact, however. Neon knows perfectly well

that IBM customers will violate the terms of their contracts by using zPrime.

NEON’'S RESPONSE:
Neon denies the allegations of paragraph 3. Tiseapiesentations set forth on paragraph
3 are precisely the sort that Neon has been fdwednfront as it has endeavored to sell its

zPrime product.

4, Indeed, Neon has candidly admitted its objectives. Its CEO boasted that any
savings zPrime generates “would come out of IBM’s pocket”. Neon's director for Europe
admitted that zPrime “goes against what IBM intended their systems to do”. Neon is even

willing to be paid for its product with a portion of the fees misappropriated from [BM.

NEON’S RESPONSE

1. The allegations of paragraph 4 reveal that IBM@naeit, and its
willingness to flex its monopolistic muscle, appahg know no bounds: prior to zPrime, the
only way that IBM Mainframe Customers could procesgacy Workloads was to have them
run on an “expensive-to-use” central processorinz®rsupplied a means by which IBM

Mainframe Customers could use the Specialty Procedbat they owned, and for which they
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had long ago paid, to process Legacy Workloads.nfraking possible this savings, Neon has
sought to charge but a fraction of what the custommuld otherwise be required to pay IBM.
Neon is thus offering a product that competes WBi. It is no surprise—in fact it is obvious—
that successful competitors will cause a redudtiathe revenues of the other competitors. Neon
denies that any of IBM's revenues will have beemuced via anything resembling

“misappropriatfion].”

D All of this adds up to a business scheme that violates federal and state law. Neon
has tortiously interfered with the contracts between IBM and its customers, and Neon has
breached its own agreements with IBM. Neon has infringed IBM's copyrights, creating
unauthorized copies of IBM programs, and induced customers to do the same. Likewise, Neon
has violated the Digital Millennium Copyright Act, 17 U.S.C. § 1201(b) (the “DMCA”), by
trafficking 1n software designed to facilitate infringement and circumvent technological measures
in IBM’s mainframe computer systems. And, in the process of trying to divert fees owed to IBM
into its own pockets, Neon has violated the Lanham Act by falsely representing the nature and
characteristics of zPrime. IBM seeks damages and injunctive and punitive relief to address these

violations.

NEON’S RESPONSE

Neon denies the allegations of paragraph 5. AlthdBg/ apparently believes it is
“above the law,” there is no violation of any lawamntract inherent in a decision by IBM’s
Mainframe Customers to use zPrime to enable thei&peProcessors that they own to be used

for the purpose of running Legacy Workloads.



6. This is not a case about stifling innovation or, as Neon concedes in a footnote,
about a purported “monopoly”. IBM faces many lawful competitors in the marketplace. Neon is
not one of them. IBM has invested billions of dollars over the past decade to create and improve
its System z offerings to make them the most competitive and innovative in the marketplace. Its

substantial investment is entitled to judicial protection from Neon’s attempted piracy.

NEON'S RESPONSE

Neon denies the allegations of paragraph 6, andrhae sense conceded that [t]his in
not a case ... about a purported monopoly.” As rextal Neon’s Complaint, IBM’s monopoly
power explains much of IBM’s conduct in its desperand unlawful attempt to stifle the
competitive threat posed by zPrime. IBM’s Systenofterings are in no sense “the most
competitive [or] innovative in the marketplace;tdeed, the absence of competition makes clear

that there is no real "marketplace.”

4 4 Neon's complaint is meritless and should be dismissed in its entirety, and the
Court should award damages and injunctive reliel to IBM pursuant to the counterclaims set forth
below.
NEON’S RESPONSE:

Neon denies the allegations of paragraph 7.

8. For its counterclaims, IBM alleges as follows.

NEON'S RESPONSE:

Paragraph 8 consists solely of prefatory matterraqdires no response.



9. This Court has subject matter jurisdiction over these counterclaims pursuant to
28 U.S.C. §§ 1331, 1332(a)(1), 1338(a) and 1367(a), 17 U.S.C. §§ 501 and 1201(b) and 15

U.S.C. § 1125(a).

NEON'S RESPONSE:

Neon admits the allegations of paragraph 9 of thmterclaim.

10. Neon has submitted to the personal jurisdiction of this Court by bringing this

action.

NEON'S RESPONSE:

Neon admits the allegations of paragraph 10 ottwmterclaim.

11. Venue is proper because Neon brought this action and thereby consented to
venue. Venue is also proper in this District pursuant to 28 U.S5.C. §§ 1391(b)}—(c) and 28 U.S.C.
§ 1400(a).
NEON’S RESPONSE:

Neon admits the allegations of paragraph 11 ottwmterclaim.

12. IBM is a corporation organized and existing under the laws of New York and
having its principal place of business in Armonk, NY. IBM designs, manufactures, sells and
licenses computer hardware and software, and provides related services.

NEON'S RESPONSE:

Neon admits the allegations of paragraph 12 ottwmnterclaim.



NEON'S RESPONSE:

Neon admits the allegations of paragraph 13 otthmterclaim.
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software usage fees for the processing capacity consumed by workloads running on the specialty
processors. In exchange, customers agree to run only limited types of workloads on specialty
processors, The IBM License Agreement for Machine Code (“Machine Code License™), among
other agree ments and documents, sets forth this restriction on the usage of specialty progessors,
IBM’s mainframe computer systems implement this restriction by directing only IBM-authorized
workloads to specialty processors for execution.
NEON’S RESPONSE:
Neon denies the allegations set forth in the fgshtence of paragraph 14 of the
Counterclaim. Neon admits the allegations of theosd and third sentences of paragraph 14.
Neon denies all of the other allegations of panalgri4. The Machine Code License includes no

such restrictions on usage, and IBM cites no sastrictions in its pleading.



NEON'S RESPONSE:

Neon admits the allegations of the first sentencpavagraph 15 of the Counterclaim.
Neon denies all of the other allegations set fantparagraph 15. zPrime does not enable IBM
Mainframe Customers to “help themselves” to proogssapacity for which they have not paid,
or for which they lack authorization. zPrime instemables IBM Mainframe Customers to make

use of Specialty Processors, and capacity, forlwthey have paid.



NEON'S RESPONSE:

Neon admits the allegations of paragraph 16.

NEON'S RESPONSE:

Neon admits the allegations of paragraph 17.

NEON'S RESPONSE:

Although Neon believes the allegations of paragré®ho be true, it will not be able to
say so with certainty until it has an opportundyr¢view the contracts to which this paragraph is

referring.
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NEON'S RESPONSE

Neon admits the allegations of paragraph 19.
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NEON'S RESPONSE

Neon admits the allegations of paragraph 20.

NEON'S RESPONSE

Neon admits the allegations of paragraph 21.

NEON'S RESPONSE

Neon admits the allegations of paragraph 22 (exdkpt it is without sufficient

information to admit or deny whether “capacity amthnd” “reflects substantial investment by
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IBM"). Importantly, however, the allegations of pgraph 22 are orthogonal to the issues in
dispute. zPrime in no sense permits IBM MainframestGmers to access or use processing

capability for which they have not paid, or to pess workloads that are not “authorized.”

NEON'S RESPONSE:

Neon admits the allegations of paragraph 23 (exttggitit denies that zIIPs and zAAPs
are “limited purpose” processors in any relevantssg, but, like the allegations of paragraph 22,
they are orthogonal to the issues in dispute. zPranly enables users to access Specialty
Processor capacity for which the IBM Mainframe ©usér has paid, and for which the IBM
Mainframe Customer has been authorized. IBM’'s &fdo suggest otherwise are knowingly

disingenuous.
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NEON'S RESPONSE

Neon denies the allegations of paragraph 24. Thehima Code License in no sense
distinguishes between general and Specialty Procesand, z/OS does not direct workloads to
specialty processors based on what customers ametractually permitted to process on

Specialty Processors.” (And, in all fairness, IBNbls better.)
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NEON'S RESPONSE

Answering paragraph 25, Neon is without sufficierformation to admit or deny why
IBM priced its Specialty Processors as it did, isusatisfied that IBM secretly intended that its
customers would get little or no use from them. INeenies the other allegations set forth in

paragraph 25.

NEON'S RESPONSE

Neon denies the allegations of paragraph 26, baihagquests that IBM supply a list of
the authorizations to which it is referring. zPriody enables IBM Mainframe Customers to use

computing capacity for which they have, in factidpa

NEON'S RESPONSE

Neon admits the allegations of paragraph 27.
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NEON'S RESPONSE

Neon admits the allegations of paragraph 28.

NEON'S RESPONSE

Neon admits the allegations of paragraph 29.

NEON'S RESPONSE

Neon admits the allegations of the first sententeparagraph 30, and denies the
allegations of the second sentence. zPrime doesprmtide any “improper shifting” of
workloads. Indeed, IBM tends to use the word “ingend when referring to any action—

regardless of its legality—that results in custosrsaving money.
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NEON'S RESPONSE

Answering paragraph 31, Neon admits that IBM hdsduced a variety of Specialty
Processors, but denies that the introduction ahthas anything to do with efforts to reduce the
total costs of mainframe ownership; the introduttad Specialty Processors instead reflects an

effort by IBM further to entrench and protect itdéctric-utility”-like monopoly.

NEON'S RESPONSE

Neon admits the allegations of the first senterfgegaoagraph 32, except that it denies any
suggestion that zAAPs were limited to Java workidalleon denies the allegations of the

second sentence of paragraph 32.

! IBM claims that it “subsequently expanded thepscof allowable zAAP workloads.” This allegationgse
myriad questions, such as, “How was such an exparfected?”, and, “In which documents/contractesit
appear?”
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NEON'S RESPONSE

Neon admits the allegations of the first senterfqggoagraph 33, except that it denies any
suggestion that zIlIPs were limited to workloadstthae enclave SRBs. Neon denies the

allegations of the second sentence of paragraph 33.

NEON'S RESPONSE

Neon denies the allegations of paragraph 34.
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NEON'S RESPONSE

Neon denies the allegations of paragraph 35, btgsnthe irony of an IBM-sized
company, with its fleet of thousands of lawyersinfing to extrinsic evidence in an attempt to
limit the rights of customers who have already bfeeoed to sign contracts of adhesion written

and drafted by IBM.

NEON'S RESPONSE

Neon denies the allegations of paragraph 36, anddvwte that the ideas embodied and

suggested in it reflect a profound misunderstandiritye technical operation of zPrime.
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NEON'S RESPONSE

Neon admits the allegations of the first sentenfcpavagraph 37, but denies each and
every of the other allegations set forth thereieoi does not subvert or otherwise affect the

“zIOS switch-to service and dispatcher....”

NEON'S REPONSE

Answering paragraph 38, Neon admits that thesemtaits appear on its website, but
denies any suggestion or implication that zPrimecfions in such a way as to cause IBM’s

customers to breach or otherwise violate the leftespirit of their agreements.
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NEON'S RESPONSE

Neon admits the tautological allegations of parplra9: savings made available by one

merchant necessarily come at the expense of omei@ of its competitors.

NEON'S RESPONSE

Neon denies the allegations of paragraph 40. zPdoes not enable customers to
“appropriate general-purpose computing capacity i@y did not purchase....” zPrime instead
assists customers in finally being able to utilihe Specialty Processor capacity that IBM
induced them to purchase on the basis of falsen@slgading assurances regarding the benefits

to be provided by such Specialty Processoes;zPrime makes a reality of the IBM promises.
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NEON'S RESPONSE

Answering paragraph 41, Neon admits that it hasvkedge of some of the contracts that
IBM uses with its customers, but has yet to seetloerwise become aware of any contract that
includes restrictions or limitations of the sorathBM has suggested and alleged in its pleadings
and claimed and asserted in its world-wide campafgtisinformation and disparagement. Neon
admits that in attempting to respond to IBM’s urfiawdisparagement, it has discussed with
some of its actual and potential customers thetsighat those customers enjoy under their

agreements with IBM.
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NEON'S RESPONSE

Neon denies the allegations of the first two sergsrof paragraph 42. Neon admits that
upon realization that IBM had never, in fact, irded that customers would get substantial
benefits and cost savings from their acquisitiorspécialty Processors, it became apparent that
zPrime went “against what IBM intended their systetim do,” and they have so informed their

actual and potential customers.

NEON'S RESPONSE

Neon denies the allegations of paragraph 43. TleeofizPrime does not result in the
misappropriation of fees from IBM, and Neon haseresought to have IBM’s customers breach

one or more of their agreements with IBM.
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NEON'S RESPONSE

Neon denies that it has made any statements suggesgionsorship or approval of
zPrime by IBM; indeed, Neon has made abundantlgrc{end all customers experienced in
dealing with IBM plainly understand) that IBM doest sponsor, has not authorized, and would
not support the use of any product (including zRjicrontemplated to save the customer money
at the expense of IBM. Neon admits that it has nmih@eother statements attributed to it in

paragraph 44, but denies that any one or moreeon thias either false or misleading.

NEON'S RESPONSE

Neon denies the allegations of the first two ses#enof paragraph 45 of the
counterclaim. Although Neon lacks sufficient inf@tion to admit or deny the balance of the

allegations of paragraph 45, it has no reason tbtite truth of them.
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NEON'S RESPONSE

Because IBM elected not to attach a copy of theunh@mnt from which it purports to
guote in this paragraph, Neon can neither admideasy the truth of the allegations of paragraph
46. That said, if there existed a list of IBM auikations that make clear that Highmark had no
right to run certain workloads on its Specialty é&ssors, it would have been very easy for IBM

to quote such a list here or elsewhere in its pepd
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NEON'S RESPONSE

Because IBM elected not to attach a copy of theunh@mnt from which it purports to
quote in this paragraph, Neon can neither admideay the truth of the allegations of paragraph
47. That said, these allegations, if true, ardauant to this dispute: zPrime does not enable IBM
Mainframe Customers to access or use “built-in céypathat was to remain inactive, or that
was otherwise restricted. IBM Mainframe Customéis elect to use zPrime only make use of
such processing capacity as they have already raechjuand as to which no additional

“authorizations” are required.

NEON'S RESPONSE

Because IBM elected not to attach a copy of theunh@mnt from which it purports to
guote in this paragraph, Neon can neither admideay the truth of the allegations of paragraph
48. That said, these allegations, if true, ardauant to this dispute: zPrime in no sense enabled
Highmark to access or use Machine Code exceptwmagtauthorized to do by having paid for

the Specialty Processors.
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NEON'S RESPONSE

Because IBM elected not to attach a copy of theunh@mnt from which it purports to
guote in this paragraph, Neon can neither admideasy the truth of the allegations of paragraph
49. That said, no charges are “applicable” whetBdh Mainframe Customer uses the Specialty
Processors that it owns and for which it has pagétause IBM promised, when they were sold,

that it would never charge for the use of them.

NEON'S RESPONSE

Because IBM elected not to attach a copy of theunh@mnt from which it purports to
guote in this paragraph, Neon can neither admideay the truth of the allegations of paragraph
50. But, as noted, it is odd that IBM has not putgxb to list or define, with respect to Highmark
or any of its other customers, the “authorizatioisat were obtained in connection with

Specialty Processors.
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NEON'S RESPONSE

Because IBM elected not to attach a copy of theunh@nts from which it purports to
guote in this paragraph, Neon can neither admideasy the truth of the allegations of paragraph
51. Neon again invites IBM to supplement its plegdin order to supply the documents that
allegedly list or define the workloads to which Higark or any other IBM Mainframe Customer

was limited in using Specialty Processors.
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NEON'S RESPONSE

Neon denies the allegations of paragraph 52, goehts its plea that IBM supplement its
pleading in order to supply the documents thatgaliéy list or define the workloads to which

Highmark or any other IBM Mainframe Customer waiied in using Specialty Processors.
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NEON'S RESPONSE

Neon denies the allegations of paragraph 53. M@edveon notes that where Specialty
Processors owned by an IBM Mainframe Customer arecerned, there are no “applicable
charges” for the use of them. Finally, Neon repdatplea that IBM supplement its pleading in
order to supply the documents that allegedly listlefine the workloads to which Highmark or

any other IBM Mainframe Customer was limited inngsSpecialty Processors.

NEON'S RESPONSE

Although Neon was and is aware that Highmark hadtiphel contracts with IBM, it
denies the allegations of paragraph 54. Firsts ihot aware of any contractual obligations of
Highmark, or any other IBM Mainframe Customer, thatit or restrict the workloads that can
be run, free of software licensing fees, on SpgcRtocessors. Second, it has never induced or
attempted to induce any one or more of IBM’s Mainfe Customers to breach any contract with

IBM.
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NEON'S RESPONSE

Neon denies the allegations of paragraph 55. WBIsl ¢haracterizes as goodwill is, in
most cases, fear. Moreover, there is nothing “fabbut IBM’s pricing programs, and their only

predictable aspects are their high levels and aabat opacity.

NEON'S RESPONSE

Answering paragraph 56, Neon admits that it hasl,used is continuing to use, zPrime
on its own System z mainframe computer. Neon dehisits use of zPrime results in a breach

of any of its agreements with IBM.
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NEON'S RESPONSE

Neon is without sufficient information either to rad or deny the allegations of
paragraph 57. Indeed, given the copyright misusehaéh IBM’s current counsel complained in

the Stracka litigation, and the misuse in which IBlE elected to engage in its efforts to protect
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its monopoly from Neon’s zPrime, Neon doubts thiedity of the listed copyrights. Importantly,
as paragraph 57 makes clear, IBM is fully capallbef it so desires) of including in its
pleading a list; thus, Neon reiterates its reqlest IBM provide a list or definition of those

workloads that are “authorized” or otherwise eligifor customer-owned Specialty Processors.

NEON'S RESPONSE

Neon is without sufficient information to either radl or deny the allegations of
paragraph 58; that said, it has reason to doubtdtes] elsewhere in this answer) that “IBM has
duly and legally complied in all respects with fhrevisions of the copyright laws of the United

States....”

NEON'S RESPONSE

Neon is without sufficient information to either mmd or deny the allegations of

paragraph 59.
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NEON'S RESPONSE

Neon admits the allegations of paragraph 60 (ndrvehech, by the way, are relevant to

this dispute).

NEON'S RESPONSE

Neon admits the allegations of the first, second fourth sentences of paragraph 61;

Neon denies the balance of the allegations inclul@aragraph 61.
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NEON'S RESPONSE

Neon denies all of the allegations of paragraph A2.to Specialty Processors that have
been acquired by IBM Mainframe Customers, therenareinauthorized workloads and there is

no such thing as “ineligible software.”

NEON'S RESPONSE

Neon denies all of the allegations of paragraph”&3to Specialty Processors that have

been acquired by IBM Mainframe Customers, therenaranauthorized workloads.
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NEON'S RESPONSE

Neon is without sufficient information to eitherrad or deny the allegations of the first
two sentences of paragraph 64, except to deny ttiee is (in the context of Specialty
Processors) anything fairly described as “ineligiprogram code.” Neon denies that “zPrime is
primarily designed and produced for the purposeiamfumventing the protection afforded by
IBM’s technological measures;” zPrime instead eesldBM’s customers lawfully to benefit

from their ownership of Specialty Processors.

NEON'S RESPONSE

Neon denies all of the allegations of paragraph 65.
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NEON'S RESPONSE

Neon admits the allegations of paragraph 66, extwgtt it objects to the use of the
pejorative “traffics,” and notes that there is dmsatlittle verse under it: IBM interferes in Neon’s
efforts to do so by misrepresenting the rights tsf customers and misrepresenting the

functioning of Neon’s zPrime.

NEONS RESPONSE

Answering paragraph 67, Neon incorporates its antwhe referenced paragraphs.

NEON'S RESPONSE

Answering paragraph 68, Neon admits that IBM hdsred into contracts bearing those
titles with System z customers, including Highmaki, despite reasonable inquiry, is without

sufficient information to admit or deny the validf any one or more of them.
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NEON'S RESPONSE

Neon denies the allegations of paragraph 69.

NEON'S RESPONSE

Answering paragraph 70, Neon admits that it wasrawlat Highmark was a party to
multiple contracts with IBM, but denies that it hadhas knowledge of any contracts between
Highmark and IBM that limit or otherwise restrittet workloads that Highmark was entitled to

run on its Specialty Processors, and notes that h&bicited none in its counterclaim.

NEON'S RESPONSE

Neon denies the allegations of paragraph 71.

NEON'S RESPONSE

Neon denies the allegations of paragraph 72.
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NEON'S RESPONSE

Answering paragraph 73, Neon incorporates its answhe referenced paragraphs.

NEON'S RESPONSE

Neon denies the allegations of paragraph 74.

NEON'S RESPONSE

Neon denies the allegations of paragraph 75. Newemagreed to any list or definition
of “authorized” workloads for its Specialty Proceiss and IBM never provided any such list to
Neon (nor has it done so in its lengthy answer@nahterclaim). It has only used its mainframe

for processing that is fully authorized by its agreents with IBM.
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NEON'S RESPONSE

Neon denies the first sentence of paragraph 76,statds that the terms of any of its

agreements with IBM speak for themselves. Neonedethie other allegations of paragraph 76.

NEON'S RESPONSE

Neon denies the allegations of paragraph 77.

NEON'S RESPONSE

Answering paragraph 78, Neon incorporates its answhe referenced paragraphs.
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NEON'S RESPONSE

Neon admits the allegations of paragraph 79, extwgtt it objects to the use of the
pejorative “traffics,” and notes that there is dmaatlittle verse under it: IBM interferes in Neon’s
efforts to do so by misrepresenting the rights tsf customers and misrepresenting the

functioning of Neon’s zPrime.

NEON'S RESPONSE

Neon denies all of the allegations of paragraphz&ime is not designed and produced
for the purpose of circumventing the protectionoafed by IBM’s technological measures;
zPrime instead enables IBM Mainframe Customers ufiyf(and, in most cases, finally) to

benefit from their ownership of Specialty Processor

NEON'S RESPONSE
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Neon denies the allegations of paragraph 81. Thenfgercially significant purposels]’
of zPrime are described in Neon’s complaint andlishe assisting IBM Mainframe Customers in

better utilizing, and thereby benefiting from, Bpecialty Processors that they own.

NEON'S RESPONSE

Neon denies the allegations of paragraph 82.

NEON'S RESPONSE

Neon denies the fatuous allegations of paragraph 83

NEON'S RESPONSE

Neon denies the allegations of paragraph 84.
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NEON'S RESPONSE

Answering paragraph 85, Neon incorporates its antwhe referenced paragraphs.

NEON'S RESPONSE

Answering paragraph 86, Neon states that it is authsufficient information, despite
reasonable inquiry, either to admit or deny thegadtions. That said, Neon currently has no

reason to doubt the truth of them.

NEON'S RESPONSE

Neon denies the allegations of paragraph 87. Itnexer made, nor has it assisted in the

making of, any unlawful copies of copyrighted code.
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NEON'S RESPONSE

Neon denies the allegations of paragraph 88.

NEONS’ RESPONSE

Neon denies the allegations of paragraph 89; thasebeen no infringement via the use

of zPrime.

NEON'S RESPONSE

Neon denies the allegations of paragraph 90.
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NEON'S RESPONSE

Neon denies all of the allegations of paragrapha®dl, in particular, doubts the validity
of IBM’s copyrights, given the misuse of them imstbase, and the misuse reflected in pleadings
filed on behalf of James Stracka by the law firimat represented him in that litigation, one of

which now represents IBM in this case.

NEON'S RESPONSE

Neon denies the allegations of paragraph 92, abtesrbat instead of losing substantial
revenues as a result of Neon’s marketing of zP{@seshould have been the case), IBM has via
the use of misrepresentations about its produalsz&nime, generated hundreds of millions of

dollars in additional revenue that Neon seeksimlitigation to have IBM disgorge.
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NEON’'S RESPONSE
Neon has not infringed IBM’s copyrights, and hasimi@ntion ever to do so. Thus, it

denies the allegations of paragraph 93.

NEON'S RESPONSE

Answering paragraph 94, Neon incorporates its antwhe referenced paragraphs.

NEONS’ RESPONSE

Because Neon has not made, and is not making, faske misleading statements
regarding zPrime, it denies all of the allegatiaisparagraph 95. Neon admits that it has
attempted to inform all of IBM’s Mainframe Custoraasf the benefits of zPrime and how the
use of zPrime in no way violates any of IBM’s righinder any of the agreements with which

Neon is familiar.
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NEONS RESPONSE

Neon denies the allegations of paragraph 96, beceash assumes that Neon has made
false and misleading statements. Moreover, Neombasr attempted to claim or suggest that it
developed zPrime with the consent or approval &fl idor would such consent or approval be

necessary). The balance of the statements setifopdragraph 96 ((a)-(f)) are all true.
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NEON'S RESPONSE

Because Neon has made no “false statements” regattae “fundamental characteristics
of zPrime” or “Neon’s commercial activities,” it dies the allegations of paragraph 97.
Moreover, but for IBM’s false statements regardiisgights and the operation of zPrime, Neon

would have many more customers than it does now.

NEON'S RESPONSE

Neon admits the allegations of paragraph 98.

NEON'S RESPONSE

Paragraph 99 gets it exactly backwards: It is Ntham has suffered and will continue to
suffer injury as a consequence of IBM’s unlawfuli@es. Thus, Neon denies the allegations of

paragraph 99.
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NEONS’ RESPONSE

Although Neon agrees with IBM that there has beeikation of the Lanham Act, the

violator is IBM, not Neon; thus, it denies the ghi¢gions of paragraph 100.

NEON'S RESPONSE

Neon agrees that this case is an exceptional arteNéon is the party entitled to an

award of fees under 15 U.S.C. 1117(a). Thus, itedetme allegations of paragraph 101.

NEON'S RESPONSE

Answering paragraph 102, Neon incorporates its answthe referenced paragraphs.

NEONS’ RESPONSE

Neon denies the allegations of paragraph 103.
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NEON'S RESPONSE

Answering paragraph 104, Neon denies that IBM ti#tled to any award of attorneys’

fees.
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